hi

® KoppekTHpOBKA IIPABONPUMEHHTEIBHOM NPAKTHKH
AKTAMM BBICIIHX CYJ0B

® [IyGMYHAA OTBETCTBEHHOCTD IOPHUIHYECKHX JIHI]
(x Bompocy o ¢popmax BUHBI)
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H IMPHOPHUTET MEAKAYHAPOAHOIO IPaBa:
B IIOMICKAX HOBOH (DOPMY/IBI

® Tpancdopmanus mpasa Ha cBOGOIY IEpeABUKEHUA
B YCIOBHAX AKTHBHOTO HCIOJIb30BAHHA TEXHOIOTHI
IIyOOKMX HEHPOHHBIX CEeTer
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Illererera Haraana Axexcanaporua, saseayioias kageApoi aMUHUCTPATHBHOrO U (uHaHcoBoro npara Cankt-I letepbyprekoro rocyaapersentoro
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Koppexruporka npaponpumennTeAbHOH NPaKTHKH
aKTaMH BBICHIHX Cy/IOB

- Tapu6o Esrennii Bacuanenny,
NHA HAYTBHUK YIIpaBieHUS KOHCTUTYIIMOHHBIX OCHOB MYOJIMYHOTO ITpaBa
e KoncrutyunonHoro Cyna Poccutickoit @enepaiuu,
KaHAWOAT IOPUANYECKUX HAYK

taribo@ksrf.ru

B cTtaTee paccMaTpnBaeTcst BOTIpoc 0 opMax pellieHUH BHICIITMX CYIOB, NCTTOIb3YEMBIX /T KOPPEKTH-
POBKY cyneOHO# nmpakThHKu. Ocoboe BHUMAaHME YIEAeTCst TAKOMY HOBOMY SIBIEHMIO, KaK 0030pbI pellieHMi
KonctutynimonHoro Cyna P®. ConocTapisis JaHHOE SIBJICHUE C YK€ U3BECTHBIMU HOpMaMH 0000IIeHHS
CyZeOHOM MPaKTHKN — 0030paMy 3aKOHO/IATENTLCTBA U CYIeOHO TTPaKTHKH, YTBRepKIaeMbiMu TTpesnany-
MoM BepxoBHoro Cyna P®, a Takke nHdoOpMalmoHHEIMHY MUcEMaMu Briciiero Ap6utpaxuoro Cyna PO,
aBTOP MPUXOAUT K BHIBOAY, UTO (popMa 0030pa pelieHUH (TMPaKTVKH) MO3BOJISIET BRICIIIAM CYaM Ha OCHOBE
CUCTEMATH3AlIMH CYAeOHBIX PEINEHU 1 TO3WTINIT YKa3aTh Ha KOMWHHUPYIOLINE TEHAEHIIMW B TOTKOBAHWY 1
NPUMEHEHWN 3aKOHOAATEIBCTBA B LIEIX oOecneyeHMs TPaBOBOM ONIpeeIe HHOCTH. ABTOP OTMEYAET, YTO
OPUEHTHUPBL, cofepxalnyecd B 063opax peiieHnit Konctutyunonsoro Cyna PO, ObIIM 3aMeUeHbI CYTaMu,
KOTOPBIE CTAJIU CCBITATHCS HA COOTBETCTBYIONINE 0030pHl KaK Ha OGUITNATEHBIN NICTOYHWK TIPaBOBEBIX TT0-
sunnit KoncrutyumonHoro Cyna P®, monTBepxias 3HAYMMOCTh OITyOJIMKOBAHHLIX B 0030pax OIpeseaeHI i
KoncturytimornHoro Cyna P@. BMecTte ¢ TeM KOHCTaTUPYETCS, 4TO NTPAKTHKA UCTIOIB30BAH I Cy1aMi 0630-
pos pemieHnit KoHctnryunornHoro Cyna PD naxonuTest moka B ctaguu hopmuposanns. OHaKO UMEHHO
9Ta MPAaKTHKa B KOHYEHOM CUETE TOJIKHA MTOKA3aTh U 10Ka3aTh 3P (PEeKTUBHOCTE JTAHHOTO TIPABOBOTO SIBJIE-
HUsI, B TOM YUCJIE BBISIBUTh HAIPABJICHUS JANbHEHUINEr0 COBEPIIIEHCTBOBAHNS W BO3MOXHOTO YTOUHEHUS

neatenbHocTH KoHetutyunonHoro Cyna P@ nmo 00001eHTo TPUHIMAEMBIX WM PETTEHT.
Kmouesie ciaoBa: BepxosHeii Cyn P®, Koncrtutynuuonnsiii Cyn PD, 0630p pemennit KoncTHTYLIM-
orHoro Cyna P®, pasbsicHEHUS CyA0B, 0630pH CYyIeOHO MPAKTUKH, TIPaBOBas ONPeIeTeHHOCTb.

Ha coBpeMeHHOM 3Tarle pa3BUTHSI POCCUMCKON
MPaBOBOM CUCTEMbI aHAJIU3 U TIPUMEHEHUE 3aK0-
HONATEJILCTBA HEMBICTUMEI 0e3 yueTa cyaeOHOW
MPaKTUKY, OCOOEHHO MMPaKTHUKH BBICIINX CYHOB,
KOTOpasi pacCMaTpUBaeTCd CETOIHS B KayecTBE
CAMOCTOSITETBHOTO PETYNSITOpa 0OMICCTBEHHBIX
OTHOLIEHMH. 3a perieHUIMU KOHCTUTYLIMOHHOTO
Cynga P® 060CHOBaHHO MIpU3HAETCA (PaKTHUE-
CKW TIPEIEOCHTHBIM XapaKTep, TTOCKONbKY OHM
pacIpoCTPaHSIOTCS He TOJBKO Ha KOHKPETHBIM
ciyyait, HO ¥ Ha BC€ aHAJOrMYHBIEC CyYau W
WMeT oULHUATBHBIN XapaKTep, JeTaI0MINi uX
peaTu3alinio 00513aTe/IbHONM Ha BCEIl TEpPUTOPHUM
cTpaHbI'. PeryJISTUBHBIN XapaKTep NMPU3HAETCS 32
pemernsaMu BepxosHoro Cyna PM (ocobeHHo 3a
TIOCTaHOBJIEHUAMU ero TlneHyMa), MOCKOIbKY
OHM TIOIJIEXAT HEOTHOKPATHOMY TIPUMEHEHUIO
W TIPUHYONTEIBHOMY OCYIIECCTBIEHWIO, a TAKXKe
MpPeo0JIeBaOT Npodebl B IPAaBOBOM PETyIyi-

! 3opekun B.JI. TpeueneHTHbIH Xapakrep pemieHun KoHcrury-
wmonsnoro Cyna Poccuitckoit @enepaitnv // 2KypHan poceuit-
ckoro mpaea. 2004. Ne 12. C. 3—4.

poBanum?. K pesynbraTaM AesITEILHOCTU CYIIIE-
CTBOBaBIero paHee Bricmiero ApOUTpakHOTO
Cyna P® oTHoIeHMe OBIJIO TEM XKe: B 3aKOHO-
NIaTebCTBE, PETYAMPYIONIEM €ro AesTeTbHOCTD,
OBUIM YCTaHOBJIEHBI MeXaHM3MEI IO OTOODPY
HanboJee 3HAUYUMBIX A€JT, YTO IMTPUBOINIIO K (hop-
MUPOBAHWIO (DaKTUUECKH IIpelleIcHTHON npak-
THKIA®. B 3TOM CcBA3M MOHATHO, MOYEMY OOILINE
TIpoGJIeMBbl CyAeOHOTO TOJKOBAHWSI 1 HOPMO-
TBOpYeCTBa*, OTOEJbHBIC ACITEKTHl CyIeOHOM

2 Cwm.: Kyitkos B.M. TTpo6ieMEr TpakIaHcKoro NpoueccyarsHo-

ro mpasa. M., 2001. C. 71-72.

Bricrymienue Tlpencenatensa Bwuicmiero ApGurpaxHoro Cyma
A.A. VBaHoBa Ha Tperbnx Cenarckux uteHmwsix. URL: http://
www.ksrf.ru/ru/Info/Reading/Pages/Performancelvanov.aspx
(nara obpauenus: 14.04.2020).

Cwum.: Kontenesa B.B. AKTHI cyneGHOTO TOJKOBAHMS ITPABOBHIX
HOpM: BOTpoCH! TeOp¥M ¥ IPAKTHKY : JTUC. ... KAH/I. IOPUA. HayK.
Caparos, 1999 ; MamoruH H.C. CynebHoe TonkoBaH/e HOpMa-
THUBHBIX IIPABOBBIX aKTOB B Poccuiickoit Menepaiinm: KOHCTUTY-
LIHOHHO-TIPABOBOM ACIEKT : INC. ... KaH. I0pHI. HayK. M., 2016 ;
IMpuasopoBa M.H. Cyme6Has npakTHKa B TIDaBOBOW CHCTEME
Poccuitckoit Denepallny : quc. ... KaHI. OpUI. HayK. Tam0OoB,
2003 ; Pacnuu B.JI. TIpaBooOpa3yoiast pojib OpraHOB CYIeOHOM
Biacty B Poccuiickoit Denepauuy : quc. ... XKaHT. IOpUI. HayK.
M., 2007.
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TIPAKTUKI, B TOM YHCJIe Kacaroluecs ee 00001e-
HUA®, TPUBJIEKAIOT BHUMaHWe nccieaoBaTesiel.

Ecav paccMaTpuBaTh IIPaKTHKY KOHCTATYIIHA-
OHHOTO MPaBOCYIHS, UCTOPUSI KOTOPOTO OepeT
Hauano B 1990-e roasr, To yke B Havasie 2000-x ro-
OB CITELMAIMCTH OTMEYaJIM, 9YTO IIPaBONpPUMe-
HWTEIbHBIM OpPTaHaM, B YACTHOCTH CYIbsIM OOIINX
CYIOB, CTAHOBUTCS BCE CJIOXKHEe OpPUEHTHPOBAT-
Ccd B MAacCCHBe IMOCTAHOBJICHUN M OIIPENeJICHUN
KonctutyumonHoro Cyna P®, Boiaendars us
HUX TIPABOBLIE TTO3ULIVY W YSICHATH MX CMBICH.
O60011eHYE TTPABOBBIX NO3KUITHY KOHCTUTYIIMOH-
voro Cyma P® u B HacTosIIee BpeMsi OTHOCUTCS
K 9Mcay 3agad, 0e3 pelleHWsT KOTOPhIX TPYIHO
TIOBBICHTE 3 EeKTHBHOCTD BIUSHUS KOHCTUTYLI-
OHHOTO IIPAaBOCYAS Ha TTPABOTIPUMEHUTEITBHYIO
npakTuKy. [TyTH peleHnst 3Toi 3agadyn HeoOXo-
JMMO paccMaTpHBaTh C YYeTOM OOTaTOro OIBITa
JIPYTAX POCCUMCKHMX BBICIIIHX CYIOB, IMOJIOKEHUE
KOTOpPBIX, €Cii OpaTh KOJMIECTBEHHBIN acTIeKT
cyneOHOM IPaKTHKH, ropasao cyioxHee. LIeHHOCT
5TOT0 OITHITA B TOM, YTO HpoOJieMa BO3IEUCTRBUS
Ha cymeOHYI0 MTPaKTHKY UTS 1LIeJIel €€ KOPPEKTHU-
POBaHMS B paMKaX I'paXkIaHCKOro, yTOJOBHOTO U
AJIMHHNCTPATUBHOTO CYIOIIPON3BOACTBA B CUICTE-
Max cyHdoB 00Illei ¥ apOUTPAKHON IOPUCIUKLINYN
peliaeTcsd dyepe’ YCTOABUINECS U MIPOBEPEHHBIE
BpeMEHEM MPaBOBBIe MEXAHU3MEI, TeMCTBYIOIIE
Ha octiose HopM KoHctutyumu PD n 3akoHoma-
TENbCTBA, TPUHATOTO B MOPSIAKE €€ peaTn3allii.
PaccMmoTpuM TioapoOHee, KakuM 0Opa3oM meit-
CTBYIOT JaHHBIC MEXaHI3MBI.

Bepxosupiit Cyn P® ocyiecTBiaser Koppek-
TUPYIOIee BO3IEHCTBUE Ha TTPABOBYIO CUCTEMY B
3HAYUTEBHOM CTEIIEHH ITOCPEICTBOM Pa3bsiCHE-
HYS BOITPOCOB, KOTOPbIE BOZHUKAIOT B CYyAeOHOM
TIPAKTHUKE. DTO OMHO M3 BAXHEMTTNX KOHCTUTY-
LTHMOHHBIX ToTHoMouni BepxopHoro Cyma PO
(cT. 126 Koncrutyunu PMD), koTopoe peanmusyercs
1M B LIeNsiX obecrieyeHusa eIMHOOOPpa3HOro IpU-

5 Cwm.: Boittosuu E.I1. CyxebHasi npakTuKa B MEXaHU3ME [Pax-

JTAHCKO-TIPAROBOTO PETYIUPOBAHYS © TNC. ... KAHI. TOPUI. HayK.
Hosocutupcek, 2006 ; Hotun C.A. CymeOHas NpakTHKa B CH-
cTeMe MCTOUYHHKOB HAMOTOBOTO TipaBa: Ha npumepe EC u PO :
IMC. ... Kaum. fopyud. Hayk. M., 2003 ; Poroxun H.A. Poxs cy-
JIeOHOJ MPAKTHKN B COBEPIICHCTBOBAHUY ITPABOBOTO PEryJIN-
POBAHUSA TIPEANPUHUMATETLCKOM AesITEIbHOCTY © IUC. ... KAH.
opHd. wayk. M., 2003 ; Ymogosa M.A. Mcxann3M BO3ACHCTBUSE
CymeOHOH TIPAKTHKH HA 3aKOHOIATEABCTBO : TUC. ... KAHI. IOPWIL.
Hayk. M., 2018.

Cwum.: Hectepora H.B. TlpaBoobpasyionive peleHus B CyneOHON
MNPAKTUKE: TEOPETHUECKNI ACTIEKT : TUC. ... KAHI. I0PUI. HayK.
Bramumup, 2012 ; Tepe6kon A.B. FOpumndeckas u jorudeckast
npupona pasbsacHennii [Lrenyma BepxosHoro Cyma Poccuii-
cxoit Pepepanuw : quc. ... KaHA. 0pul. Hayk. M., 2006.
Aunnmia B. Ilpapospie noswuym Konctutyumonnoro Cyma
Poccun // Poccuiickas loctruus. 2000. Ne 7.

MeHeHMs 3aKoHoaaTe/ibeTBa (4. 4 cT. 19 Memepann-
HOTO KOHCTUTYLIMOHHOTO 3aKOHa OT 31 gexabpst
1996 . Ne 1-DK3 «O cymebHoi cucteme Poccuii-
ckoit Demepainiv»).

Kak cnenyet n3 MenepaibHOTO KOHCTUTYIIN-
OHHOTO 3aK0oHa 0T 5 ¢eppaia 2014 . Ne 3-(DK3
«0O BepxoHoM Cyne Poccuiickoit Demepaninuy,
JaHHOEe TTOJITHOMOUHe peamnsyetcst [lireHymMoMm
Bepxosroro Cyma PM, KOTOpbIi IT0 UTOTaM pac-
CMOTpPEHHUS] MaTEPUAIOR aHA/IM3a ¥ 0000IITEHUS
CyIeOHOM TIPAKTUKY MIPUHUMAET COOTBETCTBYIO-
e nocranosienus (1. 1 4. 3 ct. 5). Ilonasnga-
joIree OOJBIIMHCTBO TAKKWX IMOCTAHOBIECHUM, O
KOTOPBIX YK€ YITOMWHAJIOCH B CAMOM HadJajie JaH-
HOW CTaTbU, AeHCTBUTETbHO 000DIIAI0T CYyAeOHYIO
MPaKTHUKY, HO HEKOTOPBIE pa3bsicHeHus [ ienymMa
HOCAT TIPEBCHTVBHBIN XapaKTep, T.¢. MPUHUMAIOT-
CsI IO TOTO, KaK B CyAeOHOM IPaKTUKe BO3HUKAIOT
KaKue-T100 BOIIPOCH U 3aTpyaHeHus®. [TpuHs-
THE TAKUX YITPEXTAIOLINX Pa3bsICHEHWH BITOTHE
OITPAaBJAHHO W HE BBIXOIWT 332 PaMKH KOHCTUTY-
IMOHHBIX TToiTHOMO4YMM BepxoBHoro Cynma PO.
Beab BOTIPOCH Y HIKECTOSIIIUX CYAOB MOTYT TTO-
SIBUTBCST IO BCTYIDIEHUST B CWLY HOBOTO 3aKOHO-
JATEIBCTBA, TTOJTOXEHMST KOTOPOTO HEOOXOIMMO
3a0,71aroBpeMeHHO MPOEIUPOBATh HA TEKYNTYIO
TIPaKTUKY. B TOM 4mciie HY>KHO TIpaBWIBHO IIPO-
CUMTATh JCUCTBHE HOBOTO 3aKOHA BO BPEMEHU U
1O KPYTY JIWIL.

IpesnpuyM Bepxosaoro Cyma PD Takxe pac-
CMaTPUBACT OTICIBHEIE BOMTPOCHI CYJIEOHOM mpak-
iKY (11. 7 9. 1 ¢1. 7 DeaepaibHOTO KOHCTUTYIIN -
onHoro 3akoHa «O BepxosHoM Cyae Poccuiickoit
Menepannii») M B HOPSIIKE, MTPEAYCMOTPEHHOM
Pernamentom Bepxosroro Cyna P®, yTeepxxaaeT
0030pBI, KOTOPBIE JOBOIATCS IO CBEICHUS CyIei
1 paboTHMKOB armaparta BepxoBaoro Cyma PO,
HATIPaBISIOTCS B CYOBI BCEX YPOBHEH, a Takxke
ny6nukylotesa (nyHKT 3.2 PernmamenTa). BepxoB-
HBIM CynoMm P® o6o3peBaeTcs oOmIMpHeninas
cyaeOHast IIpakTHKA CYIOB OOIIeH 10pUCIUKIINH,

# K TaKOBBIM MOXHO OTHECTHU MocTaHoBNAeHMs [1ieHyma Bepxos-
Horo Cyma P® ot 13 Hosiopst 2015 . Ne 45 «O HEeKOTOPBIX BOTIPO-
Cax, CBSI3AHHBIX C BBEIEHUEM B AEHCTBYE TIPOLEIYP, TPUMEHSE-
MBIX B IeJTaX 0 HECOCTOATETbHOCTH (BAHKPOTCTRE) TPAKIaH»; OT
25 mona 2019 . Ne 19 «O nmpumeHeHHH HOPM TTaBbl 471 Yronos-
HO-TIpOLleCCYaTbHOTO Komekea Poceuniickoit Menepanuu, pery-
JIUPYIOHIMX TIPOU3BOICTBO B CYiIe KACCAIMOHHON MHCTAHIINN»;
ot 9 mromst 2019 T No 26 «O HEKOTOPBIX BONIPOCAX IPUMEHEHHUS
TpaxmaHckoro mponeccyaibHoro konekca Poccuiickoit ®ene-
paiyn, ApOMTPaKHOTO MPoIecCyaTbHOTO Kofiekca Poccutickoit
®eneparm, Koaexca afMIHUCTPATUBHOTO CYTOTIPOM3BOICTBA
Poccuiickoit Memepannn B CBsI3U ¢ BBeaeHUeM B aeicTsne De-
JEPaTbHOTO 3aK0Ha oT 28 Hostops 2018 roga Ne 451-®3 “O sre-
CEHMH M3MEHEHUI B OT/E/IbHBIC 3aKOHOATENbHEIE aKTH Poc-
cutickoit Wenepaunu”» // CIIC «KoHcynsrantIlnoc».
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a TaKxXe apObuTpaxKHBIX CyIoB (Bcero B Poccun
dyrkuvonnpyet 2501 cyn®). [Momasnsroriee 60J1b-
MIMHCTBO CYIeOHBIX pellleHNH O(ULINATILHO He My-
OJNIMKYIOTCS, UCKITIOUEHUE COCTABIIAIOT PEIlIeHUS,
BBIHECEHHBIE B MOPSIKE HOPMOKOHTPOJIS, 4 TAKKe
HEKOTOPEHIE pellieHYsE, TPUHUMAaEMBIE TT0 IeJ1aM 00
OCTIapUBAaHWM PEIEHUIN, TeNCTBUM (6e3AeACTBUS)
OpTaHOB, OPTAHW3AIINH, TV, HAMEJIeHHBIX TOCY-
JapCTBEHHBIMU WJIX MHBIMH ITyOJIMYHBIMH TTOJTHO-
MouMsMH (T1. 249. 4 ct. 215, 4. 10 c1. 227 KAC PD).
CremoBaTtenbHo, MyoaAuKaunsa o030poB — BTO
croco6 oUHHATEHOro 00HAPOAOBAHUS CYIeOHOM
MIPaKTUKU, HauboJiee 3HAYUMOM €€ YacTH.

Kak orMevaeTcs B muTepaTtype, IpUHATHE
0030p0B cymeOHOM IMPaKTUKK B HACTOSIIEE Bpe-
M SBIISIETCS OJHUM M3 CIIOCOOOB IIPEeOIOIEHUS
ITPABOBOM HeONpeaeIeHHOCTH, TIOCKOJIbKY B
HUX TIONAAAIOT MPAaKTUKOOOPa3yole, ¢ TOUKU
3penus Ipesunuyma BepxoBHoro Cymga P®, cy-
ne6Hbie akTh'?, OB30phI CTATH PACCMATPUBATHCS
Kak o(hHIaTbHas CHCTEMATH3AIIHS TIPELIeICHTOB
TOJIKOBAHWS 3aKOHA, CO3IaHHBIX HUXECTOSLIINMU
CyIeOHBIMA WHCTAHLIWSIMW, ¥ OTHOBPEMEHHO KaK
a0CTpaKTHOE TOJIKOBaHME MPABOBEIX HOPM, JaH-
HOe HemocpeacTBeHHo camuM [Ipesmamymom'!.
O030psl TOAPA3NENIIOTCS HA TEMAaTHIECKHE
U eXeKBapTajabHble. B TeMaThUuecKux o630pax
Bepxosueri Cyn P® usnaraeT cBOM IIpaBOBBIC
TTO3WIIMW TI0 KOHKPETHBIM BOTIPOCAM, OCHOBBI-
Basich KaK Ha COOCTBEHHBIX ITOAXOIAX, TAK W Ha
MOIXOMaX HMXXECTOSININX cyIoB. B exXekBapTanb-
HBIX 0030pax Hapsay ¢ TPABOBBIMU MO3WLNSIMHA
comepxkarcs pazbsICHEHUS, HOPMYTUPYEMBIE TIO
MTPUHLIMITY «BOTIPOC — OTBeT»'2, MHBIMU CIOBaMH,
eXXeKBapTaTbHbIe 0030PBI CYMMHUPYIOT OOLINPHYIO
CyIneOHYyI0 TIPaKTUKY 32 OTPEAEJIEHHBIN IEPHOT
(3a xBapTay), B HUX BHIAEISIOTCS Haubosee 3Ha-
ypvble peineHns. HecMoTps Ha mpakTrkooOpa-
3yroliee 3HaYeHHUE 0030POB CyIe0HON! MPAKTUKN,
Kouctutyumonnsiii Cyn P® ykasan Ha To, 4TO
TIpeyBeIMINBATh WX 3HaYeHWe Heb3sd. B yact-
HOCTH, 3TO KacaeTcsl peHieHWH, MPUHUMaeMBbIX
cyIeOHBIMY KoJiterusaMu BepxosHoro Cyma PO,
KOTOpPBIE OCTAIOTCST CyTeOHBIMU aKTaMW, BBIHE-

°  Tlo nauusm CymeGHoro ienapramenta mpu Bepxosaom Cyje PO,
10 Canemsena T.A. Cyne6Has mpakTika Bepxosiioro Cyna PO xak
OCHOBaHHE MEPECMOTpa cymeGHBIX aKTOB 1O HOBHIM 06CTOSI-
TeJIbCTBAM B apOuTpaxHoM npouecce // BectHnx CapaTtoBckoi
rocyIapcTBeHHON fopuamyeckont akamemun. 2018. Ne § (124).
C. 223

Kopnes A.B. PasssicHeHHe BBICIIMX CYIOB MO BOTIPOCAM cyaeh-
HOJ TPaKTHKU Kak (hopMa cyneGHOTo IipaBoTBOpUecTBa B Poc-
CHU : aBTOped. IHC. ... Kauj. 1opud. Hayk. M., 2016. C. 11.

2 Tlogpo6uee cm.: Kyunn M.B. @opmei CyieOHOTO HOPMOTBOPYE-

crBa. 2018. Ne 3. C. 19.

CEHHBIMH MO KOHKPETHBIM JaejiaM. [1pi pelreHun
BOITpOCca 00 MX BKITIOYEHWH B 0030p paccCMOTpeHe
€CaMoTo jJeJia B Ipoueaype, IpeayCMOTPEHHOMN
MPOLECCYATTLHBIM 3aKOHOM, He Tipoucxoaut’?. Kak
OTMeYaeTcsl B TUTEpaType, HECMOTPST Ha TO YTO
MHOTMMH I0pUCTaMM 9TO 3aMedanue KoHcTuTy-
uronHoro Cyna PD 65110 BOCITPUHATO KaK 3aMeT-
HOe TIOHWXXeHUE B cTaTtyce 0630poB BepxoBHoro
Cyna P®, HeT ocHOBaHUM 119 OTPULIAHUA UX
TIPaKTHKO-OPHUEHTHAPYIOLIETO 3HaYeHUd. TTpexe
Bcero Koncturyumonnsnit Cyn PM caeman akueHT
Ha HEJIOCTATOYHOCTU MOSBJIeHUsS 0030pa s
TiepecMOTpa JieJia IO HOBBIM OGCTOSITETbCTBaM !,

TTomumo noctaHoBaennit Tlneryma Bepxos-
Horo Cyna P® u 0630poB cyneGHON NPaKTHKH,
yTBEpXKIaeMbIX ero [Tpe3nmryMoM, HCIOB3YeTCs
enle Takast hoopma pa3bACHEHMI, KaK IMUCbMa (UX
WU3JaHKe KOppeIupyeT ¢ nojiHoMouneM [pe3nan-
yMa paccMaTpuBaTh OTAEbHbIE BOIIPOCHI CYIeO-
HOW npakTnKK)'®>, KpoMe Toro, €cTh ellle Takas
dopma paswacHennt Ilpesmauyma BepxosHoro
Cyma PD, xak oTBETHI Ha BOMIPOCHI'S.

OmHako pazbsicHeHWe BOTIPOCOB CcymeOHOM
NPaKTUKU OCYIUIECTBIISIETCS He ToJbKo Ilmeny-
MoM ¥ Ilpesuamnymom Bepxosroro Cyma PO.
MegepaibHBIN KOHCTUTYLIMOHHBIY 3aKOH «O Bep-
xoBHOM Cyne Poccutickoir Denepaiini», OMmu-
ChIBasl KOMMETEHIINIO CyleOHBIX Koeruil Bep-
xoBHoro Cyma P®, mpssMo yKa3bIBaeT Ha To, 4TO
OHM 000011aI0T cyaeOHYI0 MpakTHKY (cT. 10). Tak,
HarnpumMep, CyneOHasi KOJUIETHS 110 TpasKIaHCKUM
nenam Bepxosnoro Cyma P® yreepanima O600-
IeHWe cyaeOHOoI NMPaKTUKY TI0 BOIIPOCY MHIEK-
CallUM €XKEeMECIYHOM AEHEXKHON KOMITeHCAlluun
Ha TiproOpeTeHNE TIPOIOBOIBCTBEHHEBIX TOBAPOB

B Cwm.: Hocranosnenue Koxcruryuuonnoro Cyaa P@ ot 17 oxra-
6ps 2017 1 No 24-T1 // C3 PD. 2017. Ne 44, Cr. 6569.

3apunos B.M. [TonXHbI 14 CYJbI APUHUMATH BO BHUMAHUE 00-
3opwl ipakTHky BepxosHoro Cyma Pd. URL: https://zakon.ru/
discussion/2018/8/23/k_voprosu_o_ponyatii_edinoobraziya__
sudebnoj_praktiki (gara obpamenusi: 14.04.2020).

TIncpma BepxosHoro Cyna Pd ot 20 wrostsa 2009 & Ne 8 /061w~
1936 «Ilo Bonpocy 0 NpaBOMEPHOCTH NMPUMEHEHUS IOTOBOPHOM
FOACYIHOCTH TIPH PACCMOTPEHWY CTTIOPOB O B3BICKAHWW CCYI-
HOU 3a0/KCHHOCTH ¢ DUBIMYECKUX JIUL; oT 22 ssuBapst 2013 .
Ne 7-BC-224/13 «O pewrenusix cymoB Poccuiickoit Memepa-
Uy 06 yceiHOBIeHMU TpaximaHamu CoemmbeHHsix 1lTaros
AMEPUKH eTeH, SBIAIOIIUXCH TpaxnaHaMu Poccuiickoit MDe-
nepauuun»; oT 30 auBaps 2013 r. Ne 7-BC-368/13 «O npume-
Henun HopM DenepansHoro 3akoHa ot 30 mexabps 2004 roma
Ne 214-D3 “06 ygacTHH B JIONIEBOM CTPONTEIHCTBE MHOTOKBAP-
THPHBIX JOMOB U MHBIX OGBEKTOB HEABUXUMOCTH ¥ O BHECEHUMN
W3MeHEHUH B HEKOTOPBIE 3aKOHOAATeNbHBIE aKTH Poccuiickoit
®emepannn”» // CIIC «KoncynasranrIhmocs.

Cwm., HapumMep: «OTBeTHE Ha BOTIPOCH, TOCTYMTUBIINE U3 CYI0B,
10 TIPIMEHEHMIO TIONOXEHMIH ctaThy 1594 B cBsi3u ¢ TTocTanos-
nenueM Koncturynumonnoro Cyna Poccmiickot Peaepannu ot
11 nexabps 2014 roma Ne 32-T1 u crarbu 2641 YronoBHOTO KO-
nexca Poccuiickoit @enepatn» (y1B. [pesunnymom Bepxos-
Horo Cyna P® 31 uwna 2015 ) // CIIC «KoncynsrantILiioc».
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TEOPUA N TTPAKTUKA KOHCTUTYLMOHHOI'O ITPABOCYAVA

M eXerOJHOM KOMIIEHCAIlHH 3a Bpel 310POBBIO
rpaxjaaHam, NOCTPaIaBITMM BCIEICTBHE YepHO-
OBLILCKOM KaTacTpodnr'’.

HecmoTpst Ha mmpoxuit criekTp axToB Bep-
xoBHOro Cyma P(D, KOppeKTHPYIOUINX CyIeOHYIO
TIPaKTHUKY, IPUOPUTET, 0€3YCIIOBHO, OCTAaeTCS 32
noctaHoBjesugaMu Ilnenyma n [pesumuyma, mo-
CKOJTBKY OHH, IPH OTIPEIeSIEHHBIX YCITOBUSIX, BbI-
CTYNaIOT OCHOBAHMEM JIJIs TIEPECMOTPA CYeOHBIX
MOCTAHOBJIEHWH, BCTYIIMBIINX B 3aKOHHYIO CHITY
(ct. 392 TTIK P® u cT. 350 KAC PD).

HeticteoBapmuii no 2014 r. Bricimit Apou-
TpaxueIii Cyx PD Taxke 00;1ama HOTHOMOIHEM
JaBaTh pa3bsSICHEHUS IO BOIIpOCAM CymeOHOM
npaktuku. Cornacio PexepaJlbHOMY KOH-
CTUTYLIMOHHOMY 3aKOHY OT 28 ampena 1995 r.
Ne 1-DK3 «O6 apouTpaxibix cygax B Poccniickoit
Denepaumm» (B peJakuuuy ot 6 gexkadps 2011 1),
Pearn30BBIBAIOCH HAHHOE MTOTHOMOYHE CIIETYIO-
wrm obpaszom: ITneHym Boicuiero ApouTpaskHoro
Cyna P® npyuHUMaT COOTBETCTBYIOIIHE ITOCTa-
HoBieHus (cT. 12—14), a ero Ilpe3manym mH-
dopMupoBan apoUTpaKHbIE CYABI O PE3yIbTaTax
pPaccMOTPEHUSI OTAEIBHBIX BOIIPOCOB CyAeOHOMU
MpakTUKU (cT. 16), HanpaBigs UM UHGOpMa-
IIMOHHBIC IUChMAa. Bo MHOTOM IIpakTHKa IpHU-
HITUS MHGPOPMAIIMOHHBIX TTHCEM CTPOMJIAch
710 TIpUMeEpY HpUHSITHSL 0030p0B BepxoBHoOro
Cynma P®. UndopMatimoHHbIe ITUCHMA IO -
pa3aesIsIMCh Ha [ABa THUIIA: TIOCBSIIIEHHBIE TIPU-
MEHEHMIO OTIpeIesieHHBIX HOPM 3aKoHa (B HUX
hopmymrpoBaCh IPABOBRIC NO3MLUK BrIciiiero
ApoutpaxHoro Cynga P® B abctpakTHOR hopMe)
M TIOCBSIIEHHBIE 0030paM CylIeOHOU IMPaKTUKU
(B HUX COMEpKaINCh KPaTKUE PE3I0OME TUITHYHBIX
nen, 6e3 ykazaHVWS KOHKPETHBIX PEKBU3UTOB
Iefla 1 HauMeHOBaHUs cTopoH ). B Pernmamente
apouTpaxHbx cynoB Poccmitckoin Menepaunu
(oH On11 yTBepxkaeH Iloctanosnenvem [lieHyMa
Bricmiero Apourpaxknoro Cyma P® ot 5 uioHsa
1996 . No 7'%) napany ¢ wHGOPMAUWOHHBIMU
NYICbMaMu YHOMMHAIOTCS TAKKe MHBIC MaTepUa-
JIBI TIO BOTIpOCaM 0000IIIeHUS CyIeOHOM ITPaKTH~
xw (1. 107). K HuM oTHoCATCS TTcbma Brlcimero
Apourpaxuoro Cyna PO (oHM 1HOATNCHIBAINCH
OJHUM W3 3aMecTUTellell nmpeacenaTensa), KOTO-
pBIE TPUMEHSUINCH B LENSX PA3BICHESHUS BOIIPO-
COB cyIeOHOM MPAKTUKU TIOMHMO ITOCTaHOBIIE~

7" Bronmnerens Bepxosioro Cyma PM. 2008. Ne 9.

8 Cwm.: Bymsuinn C.J1. Yto TBOpUT cya? ITpaBOTBOPUYECTBO M CY-
JieOHbIit ipenieneHT B Poccun // 3axon. 2012. Ne 10. C. 97.

1 Becrhuk Breicuero ApGutpaxnoro Cymna P®. 1996. Ne 11.

Huit [Tnenyma n nHbopMamMoHHBIX mruceM [lpe-
suanyma’,

Kpome TOro, B KOHTEKCTe AeSATESIbHOCTH
apOMTPaXKHBIX CYJIOB HEIb3d MpoTh MuMo Ilo-
ctaHoBaeHUs [Tnenyma Briciiero ApOUTpaxkHOTO
Cyna P® ot 14 despana 2008 . Ne 14, xoTopsim
OBI1 CAaHKIIMOHMPOBAH IIPEeLeaeHTHBIN (005732~
TETbHBIN) XapakTep TPaBOBEIX Mo3nOui [lpe-
summyMa?!. B ommmuue ot BepxoHoro Cyna P®,
B Briciiem ApourpaxHoMm Cyae P®D ocHoBHas
pabota ocyiecTsisnach B [Ipe3ananyme, KOTOPHIiA,
MIPUHNAMAasI IOCTaHOBIEHUS B IIOPSIIKE HA30pa TI0
KOHKPETHBIM JieJ1aM (3T0 ObUIa IJTaBHAg PYHKLIMS
Bricirero Ap6urpaxnaoro Cyga P®), ocymect-
BIISIJI KOPPEKTUPYIOIIEe BINSTHWE Ha NPaKTUKY
apObUTPaXKHBIX CYIOB.

Ho BepHeMcst K MpaKTHKe KOHCTUTYLIMOHHOTO
npaBocynus. Konctutynnonusiit Cyg P® He 06-
JIAJIAET TTOJTHOMOUMEM MO Pa3bsICHEHUIO BOIIPOCOB,
BOBHWKAIONINX B CyOcOHOM MTpakTHKe??. OCHOBHOE
MOJIHOMOYME POCCHICKOTO KOHCTUTYIIMOHHOTO
Cyna, KoTopoe onpeesisieT CMBICH €r0 IeaTelb-
HOCTH, 3TO OCYIIECTBICHNE KOHCTUTYLIMOHHOTO
HOPMOKOHTPOJIA, B Pe3yJbTaTe KOTOPOTO IpO-
WCXOAUT BLIOPAKOBKA HEKOHCTUTYLIMOHHOTO
3aKOHOAATETHCTBA TIOCPEACTBOM TIPUHSITHS TTO-
CTaHOBJICHUM. [1py 95TOM B TIpaKTHKe KOHCTUTYLIA-
OHHOTO IIPABOCYOHS Bce OOJTBIe HAYMHAIOT JOMU-
HUPORATH MHTEPTIPETATMOHHBIC TOCTAHOBIEHUS.,
DTa mpakTHKa XapaKTepU3yeTCs TeM, YTO OCTIO-
peHHbIE HOPMbI HE AaHHYJIMPYIOTCS, a UM pUaa-
eTcd KOHCTUTYIIMOHHO-TIPABOBOE MCTOTKOBAHUE
HEMOCPEACTBEHHO B PE30JIOTUBHOM (MTOrOBOM)
YacTU TIOCTAHOBIeHUA. TakWe UHTepIpeTaly-
OHHEBIC PEITeHWST PACCUMTAHBI HE CTOJBKO Ha

2 Cm., HampuMep: mHchMa Bricmiero Apourpaxsaoro Cyma P®
ot 7 despars 2011 © Noe BAC-C03/YUTII-175 «O TonkoBaHmu
nyHkra 4 [locraHoBnenust [lnenyma Boicinero ApGurpaxkHoro
Cyzaa Poccwiickoit Menepannn ot 23 wionst 2009 roma Ne 63»
uor 21 ausaps 2009 . Ne BAC-CO3/VTII-73 «O6 obecreunTenn-
uerx Mepax» // CIIC «KoncyasranTIImoc».

2 Tlocranornenue [Tnenyma Bricirero Apoutpaxuoro Cyga PO
ot 14 despans 2008 & Ne 14 «O BHeceHun momonHeHui B [To-
craHomrnenue [laeHyma Bwicimero Apowurpaxtoro Cyma Poc-
cutickort ®eneparuu or 12 mapra 2007 roma Ne 17 “O npume-
HEHUH ApPOUTPAXHOTO MPOIECCYATLHOTO KofeKea PoccHiickom
(Depmepaliy py MEPECMOTPE BCTYMTUBIINX B 3aKOHHYIO CHITY
CyIeOHBIX dKTOB 110 BHOBb OTKPHIBIIMMCH OGCTOSTENBCT-
BaM”» // Bectuk Briciuero ApGutpaxtoro Cyua PD. 2008, No 3.

2 Bmecre ¢ tem Koucruryrmonnsii Cyn PO mepromuyecku
Pa3bACHACT COOCTBCHHBIE peIleHus B mopsake crarbu 83 (De-
OepaTbHOTO KOHCTUTYIIMOHHOTO 3akoHa «0 KOHCTUTYIIHOHHOM
Cyne Poccniickoit ®enepaimn». Ectb mpumepst, korma Kon-
crutynuonnslii Cyx P@ 1aBaj pazbsAcHEHNSI TIOCPEACTBOM -
ceM. Cm.: TTucemo TMpencenatens Koncturynmonroro Cyma PO
ot 11 mons 1997 r. Ne 4994 // Bronmnerews Muttpyna P®. 2000,
Ne 6 ; TTucsmo Koucrurymmontoro Cyma P® ot 13 ampens
2000 1. Ne 2277 «O nopsinke nctnionaenwns [TocranosneHus Kon-
crutyrmonHoro Cyma Poccwmiickoit Demepariu ot 23 nexadbps
1999 roga Ne 18-T1» // CTIC «KoncynsrantIlmoc.
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TEOPUA N TTPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAMA

3aKOHOOATEISA, CKOJIBKO Ha TIPaBOIPUMEHUTEb-
HbIe OpPTaHbI, T.6. OHY TIpeIHA3HAYEHBI TPEXIE
BCETO /I yJyeTa CyJaMU oOIeil I0pUCIUKLINN U
apOMTPaXKHBIMU CYIaMU.

Ho moctanoBneHUst He eMWHCTBEHHBIN «ITpO-
JYKT» KOHCTUTYIITHOHHOIO CYIOTIPOM3BOICTBA.
Db bhEeKTUBHBIM CPEICTBOM, C ITIOMOIILIO KOTOPOTO
Kouctutyunmonnsiit Cyn PD ocyiectsisieT Kop-
PEKTUPYIOLIEE BO3/IEACTBHE Ha POCCUMACKYIO Hpa-
BOBYIO CUCTEMY, CITY>KMJTU U CJTYyKAT ONpeAesieHUS.
B 3axoHOTBOPUYECKOW AEITETLHOCTH OTIpEICIe HUASE
KonctrutynuonHoro Cyga PD ncronb3yiorcs ripu
rmoarotoBke I1pasuteabecTBoM PO odMLIMaibHBIX
OT3BIBOB Ha 3aKOHOIMpPoeKTHI?}, UTo KacaeTcs cy-
NeOHOI MTPaKTHKY 110 pa3pellieHUI0 KOHKPETHBIX
CIIOPOB, TO U B HE MCTIOIL30BATTUCH OITpeie/ie HUS
Koncrmuryumontoro Cyma PM?4,

7151 Toro 4YToOBI ONpeaeTeH s, CoaepsKale
BaXXHBIE MPABOBLIE MO3ULNH, YUUTHIBAINCH MTPH
pa3pelieHNH CJIOXKHBIX BOTIPOCOB MPUMEHEHWS
POCCHUICKOr0 3aKOHOHATENBCTBA, KOHCTUTYLIMOH-
HeIM Cynom PD mipeycMaTpUBAINCH CITELUATDb-
HBIE OPUEHTHUPHI AJISI X 000COOTIeHUS U3 00ilen
Macchl onpefesieHnit. Tak, B HoMepe onpenesieHui
HCITO/Ib30BaAJIach ONI03HaBaTeIbHas MeTKa «O-TT»
(B HacTosilIce BpeMsT OHA He MPUMEHSIETCst), a B
HaVMEHOBAHUS BKIIIOUATACh (bpa3a «Io Kajgode»
{(OCHOBHasI Macca ONpelaeleHU UMeHyeTcs «00
0TKa3e»).

Takoe BrussHe KoHcturynmonHnoro Cyna P®
Ha IPaBOBYIO CMCTEMY U, B YAaCTHOCTH, Ha cy/1e0-
HYIO TIPaKTHKY, OYEBUIHO, CBSI3aHO C TEM, YTO
CyIeOHbIN KOHCTUTYIVOHHBIM KOHTPOJIb BCE B
0OoJIbIIEM Mepe MTPOSBISET ceOs1 B TOM €T0 pa3HOo-
BUIHOCTH, KOTOPYIO MOXXHO Ha3BaTh KOHCTUTY-
umoHHoM Kaccanueit. [Tpodeccop IA. Iamkues,
00O0CHOBBIBAg MOHATHE «KOHCTUTYLUMOHHAasA
Kaccalmusi», yKa3bIBaeT: KaK CYAbl KACCAITMOHHOMN
WHCTAHLIMHM OCYILUECTBISIOT IIPOBEPKY PEIIeHMH,
MPUHSTHIX HYIDKECTOSIIIMMU CYIaMU, HO IIpX 3TOM
paccMaTpuBalOT TOJBKO BOIIPOCH! MpaBa, TakK U
Konctutyumonssn Cyn P® Ttakke pemaer uc-
KJIIOUWTEILHO BOTIPOCH mpasa. Ilpm 3ToM oH
TAKKe yY4acTBYeT B AEATEILHOCTH I10 o0ecrieue-
HUIO €IMHOO0PA3HOTO MOHWMAHMS U TOJIKOBaHMS

3 CM., HanpuMep, obuuMaIbHbIe 0T38IBbI [IpaBuTensctea PO Ha

3akoHonpoekTsl Ne 352309-7, 306666-7, 160559-7 u mp. JIaH-
HBIE TPUBEACHEL C UCTTONb30BaHueM CHCTeMBI 0OeCTIeYeHIA 32~
KOHoAaTenbHOR AesatenbHocTh TocynapcteenHon Jymel. URL:
https://sozd.duma.gov.ru/ (nata obpaiuenus: 14.04.2020).

CM., Hanpumep: Pemenne Bepxosruoro Cyna P® ot 28 HosOps
2019 r. Noe AKITVI19-880; TTocTanosnenre Cyma Mo HHTEJEK-
TyaJdbHBIM NpaBaM oOT 23 gHBaps 2020 & Ne C01-215/2019; Pe-
1meHue MOCKOBCKOTO 06JIACTHOTO cyia oT 25 anpens 2019 & mo
nexy Ne 3a-515/2019 // CT1C «KoncynsrantIlnocs.
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TIPaBOBBIX HOPM — He TOIBKO KOHCTUTYLIMH, HO U
JeWCTBYIOIIETO 3aKOHOAATENLCTBAY, DTHM MEIC-
JIIM CO3BYYHBI Te3UCH Itpodeccopa H.C. bon-
Japsl, KOTOPbIH B CBOWX paboTax NMOIYepKHBAET
cienyroulee: MHTePIIpeTallmoOHHas AeITETbHOCTD
CcyaeOHBIX OPTaHOB, TeM OoJiee GOPMYITHpPOBaHYIE
BBICIIIMM CYIOM aOCTPaKTHBLIX pa3bACHEHUH T10
BOMpOcaM cyae6GHOTO TIPaBONTPUMEHEHNST, MOXKET
NpuodpPeTaTh BIOJIHE OMpeeIeHHOE PETYIISITHB-
HOE 3Ha4YEHUE, OKa3bIBATh CYILIIECTBEHHOE BIIUSHIE
Ha dopmMuUpoBaHWe, N3MEHEHWe, Pa3BUTHE CyIeo-
HOW ¥ UHOU NIPaBOTTPUMEHHUTEIBHOM TTPAKTHUKHA,

O4YeBUIHO, YTO IS YCUIIEHUS BIUSHUS
KOHCTUTYIIMOHHOTO TMPaBOCYAWS Ha CcymgeOHYIo
npaktuky, KoHcturyuvonueii Cya PD, tak xe
xak 1 Bepxopabiii Cyn PD, ctan nydonkoBaTs 06-
30pbI CBOUX PETIICHWH (KaK MOCTAHOBRCHWMN, TaK 1
orpenesieHnit). B omimane ot 0630pos BepxoBHOro
Cyna PO u nrdopMamoHHBIX MHceM Bricirero
ApounTpaxnoro Cyna P®, KoHcTUTYIIMOHHBIH
Cyn P® He nprHUMAaeT TEMAaTHYECKUX 0630poB?,
Bce ero 0030pbl 00001AIOT NPAKTUKY 3a oIlpee-
JIeHHbIN niepriod. B cootBeTcTBIM co cT. 71 Dene-
PIBHOTO KOHCTUTYLUVOHHOTO 3aKOHa OT 21 WIoa
1994 . Ne 1-®K3 «O KonctutyumonHnom Cyne
Poccniickoit Wegepanyn» B 3acemanmsx Koncri-
TyimonHoro Cyma P® npuHMMaloTcs pelieHvs
110 BOMPOCaM OPTaHU3ALUH eTro AeITeIbHOCTH.
BuacTtHOCTH, TAKMMW pelIIeHUSIMY YTBEPIKIATOTCS
€XXeKBapTaJlbHble 0030pbI NPakTUKN KoHCTH-
TyiimonHoro Cyma P®. HaspaHuwit Menepaiib-
HBI KOHCTUTYLIMOHHEIN 3aKOH W PeryraMeHT He
YIIOMMHAIOT O pelieHUaX KoHCTUTYHHMOHHOTO
Cynma P® 06 yTBepXIeHUU 0030pOB MPAKTHKH.
Tlaparpad 67 PerimaMeHnTa mpeaycMaTpuBacT
Jinurb 7o, 9yTo CekpeTtapuaT KoOHCTUTYIIHOHHOTO
Cyna P® rotoBuT "HGOPMALIMOHHO-aHATUTHYE -
CKWH OT4YeT 00 WCTIONHEHWW pelieHU KoHCTH-
TyimnoHHoro Cymna POD.

Tem He MeHee TIepBBIN 0030p TTpakTUKY KoH~
ctutyunonHoro Cyma P® Bwimres 1mo mroram

% Tamkues I'A. O IIpHHINITE TPOTTOPLIMOHATBHOCTH ¥ KOHCTHTY-
nmroHHo# Kaccaumny // Cymes. 2019. Ne 7. C. 56—64.

Bonmaps H.C., {xarapsu A.A. IlpaBocyane: opueHTauust Ha
Koncruryuuio : monorpadus. M. : Hopma: UHOPA-M, 2018.
C. 62—63.

MopMar TeMaTHIeCKNX 0030pOB M 0GOGILEHHI MPAKTUKH KOH-
CTUTYLIMOHHOTO TIpaBocyausi Oonee abCTPaKTHOIO XapakTepa,
OUEBWIHO, B GONbIIEH Mepe TTOAXOAMT VIS (hopmMara MocIaHui,
ynoMsiHyTeIX B 4. 3 cT. 100 Koncrutyuun PO. OgHako paHHoe
npasomMounie Koncrutyimonroro Cyma PP M He vcnonbay-
€TCA, TOCKOIBKY SIBISIETCS PE3CPBHBIM, BCIIOMOTATEIBHEIM 1O
cBoeif npupone. Cm.: 3opskun B.JI. MuTepsrio ¢ Tlpencenare-
nem Koucrurynmonnoro Cyma Poccwitckoit Depepanyun Ba-
nepueM JIMuTpueBnueM 30pbKKWHEIM / WHTepBBIoep B. Ipub //
Opucr. 2018. Ne 12. C. 8.
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TEOPUA 1 TTPAKTUKA KOHCTUTYIXOHHOTI'O ITPABOCYAUS

Tabmuna cratucTukn 0630pos npakTuku Koncruryimonnoro Cyna P@®

IMepBorii —
2016r. | 2017r. | 2018r. e
KBapPTAJIbI
2019r.
Bceero 3a nepuon 28 40 47 30
. KOHCTUTYITHOHHEIE OCHOBBI TG THY- 15(54%) | 14 (35%) | 14 (30%) 13 (43%)
= HOTO TpaBa
Lol
= KOHCTUTY1IMOHHBIE OCHOBEL TPYI0BOTO
S | Bob3opax npaBa ¥ COLMATBHOM 3aIUTHI g i 5 3 =3 SNSEH
<§ 1o pasfe- =
S oo OHCTUTYIIMOHHEIE OCHOBEI YaCTHO- 5(18%) | 8(20%) | 16 (34%) 9 (30%)
= TO MpaBa
KoHCcTHTYIIMOHHEIE OCHOBHI YTOJIOBHOMN 414%) | 1025%) | 6(13%) 5 (17%)
IOCTHLUH
Bcero 3a mepuon 2804 3105 3407 2681
Beero B O630pe 27 (0,9%) | 22(0,7%) | 13(0,3%) | 20(0,7%)
= KOHCTHTYLIMOHHBIE OCHOBBI Iy I - 16 (60%) | 9 (41%) 6 (46%) 4 (20%)
= HOTO IIpaBa
()
B K
o OHCTUTYLIMOHHBIE OCHOBBI TPYA0BOTO
g | Bobsopax NpaBa ¥ COLMAIbHON 3aLUThL A 2 (9%) ) GRPALD)
£ mo pasne- -
© i OHCTUTYIIHOHHEIE OCHOBEI YaCTHO- 2 (7%) 702%) | 4(31%) 7 (35%)
T IIpaBa
KOHCTUTYIIMOHHEBIE OCHOBEI YTOJOBHON 706%) | 4(18%) | 2(15%) 7 (35%)
IOCTHIINN

nepsoro kBaptana 2012 1. (yrBep:kieH PeleHneM
o1 17 miong 2012 1), 32 HUM HOCTIe OB 0030PHI
TIO KaXIOMY KBapTaly COOTBCTCTBYIOIIETO TO/IA.
Hauunasi ¢ 2016 1. Ha oduLmanbHoM caitte Kon-
ctutyiimoHHoro Cyna P® pa3zMeIialoTcsi FOLOBbIE
0030PHI IPAKTUKH, ITPH 3TOM B HEKOTOPBIX CITyYa-
SIX 00BEAMHSAINCE KBapTaAIbHbie 0030DbI 38 BTOPOit
W TPETUI WKW 3a TPETUHA M YeTBEPThIA KBAPTaJIbl
roga. CreayeT OTMETUTB, UTO CAMO peIIeHUe 00
YTBEPKIEHUU 0030pa NPAKTUKHU IIPEAITUCHIBAET
pasMmernieHre o63opa Ha oHIIMAJIBLHOM caliTe
Konctutynmontoro Cyna PO, a Takcke orry6:au-
koBaHue B «BectHuke KoHcruryunonHoro Cyna
Poccwutickoit @enepanmms. B perieHnm oTcyTCTBY-
€T yKa3aHue Ha OMyOJIMKOBAHKE CaMOT0 pellle HU
WU O HANIPABIIEHUM €T0 KOHKPETHBIM CYObEKTaM
(opranam 11y0IMYHONM BIaCcTH), HA caiTe MyoOsIu-
KYeTCH TOJBKO TEKCT 0030pa, 6e3 yKazaHusg Ha
€ro yTBepXk/eHue penieHueM KOHCTUTYIIMOHHOTO
Cyna PO u Ha gaTy NpUHATHSI TAKOTO PELIEHUS .

% B pazmence «OGo6uIcHNE TIPAKTHKA 10 pelernnaM KoHcTuty-
mwronnoro Cyga P®». URL: http://www.kstl.ru/ri/Decision/
Generalization/Pages/default.aspx (nara obpamntenus: 14.04.2020).
TexcTol 6o:pnMHCTBA petneHni qoctyrHbl B CITC «KoHcyiin-
tanrlliocs.

00630p npaktuku KoncturyunodHoro Cyiga PO
TIPEACTABISAET COOOM aHATNTHIECKHH JOKYMEHT, B
KOTOPOM KPaTKO IIPUBOISITCSI OCHOBHBIE PEIIEH U
(NOCTaHOBIEHNS W OIpelesieHus 110 XKajao0am
W 3aIipocaM), IIPUHSTHIE 32 COOTBETCTBYIOLINAHN
nepuo. PemieHus pacnpenensiioTcs B COOTBET-
CTBUM C UX TEMATUKOM I10 YETBIPEM IPYIINAM:
«KoHCTUTYIIMOHHBIE OCHOBBI ITYOIMTYHOTO TIPABA»
«KoHCTHUTYIIMOHHBIE OCHOBEI TPYAOBOTO 3aKOHO-
JIATENLCTBA U COLMAJIbHOM 3aIUThI» ; « KoHCTUTY -
[IMOHHBIE OCHOBBI YaCTHOTO IIpaBay; « KoHCTUTY~
TIMOHHBIE OCHOBHI YTOJIOBHOU IOCTUIIIN» .

B o0630pax nmpuBOaATCS NOCTAHOBIEHUS
Koncturynumonnoro Cyna P®, mata mpuHSaTHSA
KOTOPBIX TTOTIagaeT B OTYCTHBIN TTepro. s Kax-
JTOTO TTIOCTAHOBJIEHUA YKA3bIBAIOTCSI KOHKPETHBIE
CTaTb!, BOTIPOC O KOHCTUTYITHOHHOCTH KOTOPBIX
paspeniaics B JAHHOM PEIIeHUH, a TAKKe KPaTKO
OITUCBLIBAETCY COJIEPXKaHKE OCIIOPEHHOTO IIPABO-
BOTO peryIMpoBaHUs. /lajlee IMPUBOIUATCS Pe30-
JIIOTUBHAY 9aCcTh MOCTAHOBJIEHUM, copepKamas
uHGopMalmio o BeiBogax KoHCTUTYHHOHHOTO
Cynma PO oTHOCWTETBHO OCITAPUBAEMBIX HOPM, a
TaKXKe O IPeAIUCaHUsIX, KACAIOMMXCA M3MeHEeHWS
[IPABOBOTO PETYJIMPOBaHMS. BLIBOIBI 0 HEOOXOHI-
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MOCTH TIEPECMOTpa PEIIICHIH, BBIHECEHHBIX B OT-
HOIIIEHWH 3asIBUTENS, B 0030pax He MPUBOIATCS .

B gyacTti 0630poB onpenenennit KoHcruryu-
oHHoro Cyna P® mipuBoIATCS Te ONpenesieHns,
KOTOPBIE ObUTM BBIHECEHBI IO KaJTo0baM 1 3aTIpo-
CaM 3a OTYETHBIN TIEPUOL, TIPY 3TOM He Bce 00-
pallleHusi, 0 KOTOPEIM MTPOBOIMIOCH U3YUEHME
omHuM m3 cyaent Konctutyumnonroro Cyma PD s
nopsiake cT. 41 MenepaTbHOrO KOHCTUTYLIMOHHOTO
3akoHa «O KonctutyumonsoM Cyne Poccmiickoi
(Megepaunm», TonagaoT B 0030p. Obpaiuaer Ha
ce0si BHUMAaHUE TaK¥ke TO, YTO C YIETOM OCO-
OEHHOCTEUW PEe30JTIIOTHBHOM YacTH OIIpeae/eHUN
B 0030pax TIPUBOISITCS BBIAEPXKW TOJBKO W3
MOTHBUPOBOYHOM YacTH, TIe BHIABISAETCS KOH-
CTUTYLIMOHHO-TIPABOBOM CMBICJI OCIIApUBAEMBIX
TTONOXKEHUH.

B cBsi3W ¢ TTOsIBIIEHMEM B apceHalle KOHCTPYK-
LIMOHHOTO MTPaBOCYIUSI TAKOTO MHCTPYMEHTA KOp-
PEKTHUPOBKH TIPABONTPUMEHUTETEHON TTPAKTUKH,
KakK 0030pbl, BOBHUKAET Psi BOTIPOCOB, OTBETHI Ha
KOTOpEIE TIOMOTYT JIVYIIIE TTOHSTh CYTh M 3HAYEHUE
HoBoTO (heHOMeHa. KakoBo coOoTHOIIIEHWE TIOCTA -
HOBJIEHUH U OMpeJesieHUH B 0030pax MpakKTHKU
KonctntynimonHoro Cyma PM? Ckonbko paHee
ONyOJIMKOBAaHHBIX ONpeaesieHNI MOIagaeT B 00-
30pBI, CKOJIBKO OMNpeneaeHUH, MapKUPOBAaHHBIX
Pa3IMIHBIMY METKaMH («00 0TKa3e», «I10 Xalo-
0e»)? Kak pacripenenseTcs 0TpacaeBoi MaTe pran
B 3THUX 0030pax, T.€. KaKOB YAEITBHBIH BeC TOU
WA WHOU oTpacnu? JIJ1si OTBETa Ha 3TU BOTIPOCH
paccMOTpUM TabvIly cO CTATUCTUIECKMMU TaH-
HBIMHU I10 PEILEHUSIM, BKIIOUEHHEIM B €3KEeTOIHBIE
0030psI IpakTHKN KoHctnTyunonHoro Cyga PO
(20162018, niepBobIit — TpeTHii KBapTansl 2019T).

IIpuBemeHHBIEC JAaHHEIE TTOKA3BIBAIOT, YTO BEI-
JIeP2KKY M3 abCOJTIOTHO BCEX TIOCTAHOBIEHUH KOH-
crutynimonHoro Cyna P®, xoTophie momiexaT
OTIEIbHOMY O(hUIUAIBHOMY OHNYOIIMKOBAHHUIO B
cpeacTBaxX MaccoBoi WHGMOPMALIVH, TOTIOHU-
TEJIBHO OTPaKaloTcs B ero 0630pax. I'lpu aToM oHU
COCTABJISIIOT 00JjTee TI0JIOBUHBI BCETO MaTepHaa,
coepxXanierocs B 0030pax npakTuky KoHcTHTY-
mmonHoro Cyna PO (64%), 4T0 OT/IMYAET UX OT
0630poB BepxosHoro Cyga P®D, B KOTOpHIX 1T0-
TaBJISAIOIIAS YaCTh MaTeprajia — 3TO BbIIE PXKKU U3

¥ EcTp /B2 UCKIIOYEHNS MX 3TOTO NpPaBWIAa B TOTOBOM 0030pe
3a 2018 r: npumeHutenbHO K [locTaHoBrenuio ot 20 nexabpsa
2018 . Ne 46-T1 GvITO yKa3aHo Ha TO, YTO pellleHHA, BBIHECEH-
HEIC ITO [ejiaM 3asiBUTEJIeH, TOUIEXAT MIEPECMOTPY; IPUMEHY-
TenbHO K ocTtaHoBeHU10 oT 19 ampens 2018 ©. Ne 16-T1 6suto
YKa3aHO Ha TO, UTO JAHHOE PEIICHUE He BJICYET NIEPECMOTP pa-
Hee TIPWHSTEIX PEUICHWIA, OCHOBAHHBIX HA HOPME, IPU3HAHHOM
He coorsercTBytoileit Koncruryuuu PO.

PELLEeHWM, paHee He MyOIuKoBaBIInXcst. COOTRBET-
CTBEHHO, ITyOJTMKAINS eXXEeKBAPTATbHBIX 0630pOB
B ONPENEACHHOM CMBICJIE TIPUBOIUT K dPDEKTY
IBOMHOTO MH(DOPMUPOBAHMS YUTaATEIeH O comep-
>KAHWW MTPUHSTHIX TIOCTAHOBJIEHWI, a ecin GpaTh
B PACUET el1le ¥ TOFOBEIE 0030PHI, TO UHDOPMUPO-
BaHUe OyneT TPOHMHBIM. B ueM ke onpaBIaHHOCTh
Takol Mepbl? BUIMMO, HE TOJTBKO B TOM, YTOOB!
MpUBJeYb 0c000€ BHUMAaHUE K NOCTAHOBJIEHHU-
sIM, YCWJINTb K HUM MHTepec. B exexBapTambHbIX
M 0CO0EHHO B TOOOBBIX 0630pax nHGOPMALNS
B YaCTH MOCTAHORJIEHMI JaeTcss CYMMUPOBAHHO,
a 3HAYMUT, IMOIb30BATETU MOTYT BUIETH JOMUHUPY-
I011IME TEHACHIINH B TIPAKTUKE KOHCTUTYLIMOHHOTO
MpaBoOCyAus, IPOTHO3WMPOBATE €€ Pa3BUTHE U MO-
HYMAaTbh BEKTOP 3aKOHOMATETbHBIX U3MEeHEHMI,
00YCITOBACHHBIX MOCTAaHOBICHUAMHI KOHCTHUTY-
nuoHHoro Cyma PO.

Kpome TOTO, B 9aCTH MTOCTAHOBJIEHUH B 0630-
pax 06s13aTeIbHO BOCTIPOW3BOANTCS TIPEAMET pac-
cMmoTpenus. PenepadbHBIA KOHCTHTYIIMOHHBIN
3akoH «O Koncturynmmonrdom Cyne Poccniickoi
Denepaun» oNepupyeT MOHATUIMU «IPECIAMET
paccMmotpenust B KoncturyimonnoM Cyne Poc-
cuiickor Menepaumn» (cT. 11 1 56), «rtpeaMeT 06-
paieHus» (CT. 74), «TIpeAMeT 3aceTanust» (CT. 48).
Bo MHOTOM 3TH MTOHATHST 0003HAYAIOT OTHO U TO
XK€, OIHAKO OHU BCE He TOXIeCTBEHHBI. OOBIYHO
TpeaMeT paccMOTpeHNst HOpMYIUPYeTCs B KOHILE
MEPBOTO MYHKTA TMOCTAHOBIEHWS, OH MPEeaCcTaB-
JIIeT cO0OM He MPOCTYIO BRIKUMKY U3 HOPMATHUB-
HOTO [1paBOBOTO aKTa, KOTOPhIA OCIApUBACTCS,
a BBICTyMaeT Kak chopMynmpopanHas KoHcTr-
TyumoHHEIM CynoMm P® mpasosas npobiema,
KOTopasi JoJIKHA OBITH MM pellieHa. TeM caMbIM
€CJTU B3Th KOHCTUTYLITUOHHEI HOPMOKOHTPOJIB,
TO «IIpeAMET» U «OCHaprBaeMas HOpMa» — 3TO He
WIEHTUYHbIC MOHATUS .

AKIIEHT Ha TIpeIMeTe pPacCMOTPEHUsS B 00-
30pax MOXeT JaTh OPUEHTHUPHI IpaxIaHaM U
TOCYIapCTBeHHBIM OPTaHaM B TITaHE TIEPCTTCKTUB
ocMnapuBaHWs HOPM 3aKOHOHATEILCTBA, COIOEP-
XKallTUX CXOXHE — C YKe paccMOTpeHHBIMU KoH-
ctTYUMOHHBEIM Cynom PM® — KORCTATYUIMOHHEBIE
nedeKThI, B IIOPSIAKE TaK HA3BIBAEMOTO MCHMEH-
HOTO ITPOU3BOICTBA, KOTAA [IeJIa pa3peuIaloTcst Ha
OCHOBAHWHW COIEpPXKAIIWXCST B paHee MPUHSITHIX

3 (DoOpMYJMPOBAHME TIPEOMETa PACCMOTPEHUS — S5TO OLHA M3

Hanbolee CTOXHEBIX 3aKay TIPW KOHCTPYMPOBAHWM TIOCTAHOB-
nenus. IIpenMer paccMOTpeHMS] MMeeT KITIOYEBOE 3HAHUCHHE
JUIA TIOCNIERYIOIIETO (HOPMYIMPOBAHMS PE30TIOTUBHON YacTH
rmocraHosieHust. [Ipy 3ToM NpeaMeT paccMOTPEHHS 3HAYUM He
TOJTBKO JJIST HOPMOKOHTPOJSA, HO M JUIA IPYTHX [eJT, PACCMaTpu-
BaeMbix Koncruryuvonnsm Cynom PO.
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nocranosieHuax KoncturyiuonHoro Cyaa PO
npaBoBEIX MO3ULM (cT. 47! DeaepanbHOrO KOH-
CTUTYLIMOHHOTO 3aK0Ha «O KoHCTHUTYlIMOHHOM
Cyne Poccutickoit @egepaliniiy»). DTOT HOPSIOK
00KaTOBaH WSl 3aKOHOAATETbCTBA B OTIPEAEIEHHOM
CMBICJIE MOXHO Ha3BaTh YIPOIIEHHBIM, 00Jice
ONaronpUsSTHEIM IS 3assBUTEIeil ¢ opraHu3a-
LWOHHON TOYKW 3peHUSs. TAKMX MOCTAHOBJIEHUM
CTAHOBUTCS BCE OOJIbINE, YTO TOATBEPKAAET
CTATUCTHKA: 3a Hepuon ¢ 1 supapg 2016 1. mo
30 centa0ps 2019 r. Koncrurynnonrsit Cyn PO
TpuHSUT 145 ITOCTAHOBACHUM; U3 HUX IO UTOTaM
caymanuii — 43 nmocranosnenus (30%), a 6e3
poBeAcHUS caymaHuii — 102 moCcTaHOBIEHUS
(70%). HakoHell, BuIIEICHYE B 0030pax peame-
Ta paCCMOTPEHWI UMEET CMBICTI C TOUKM 3pEHUS
TIpoPUIAKTUKN HEOOOCHOBAHHBIX OOpaIieHWI:
o0OpallleHHsI He IPUHMMAIOTCS K PACCMOTPEHUIO,
€CJIM TIO TIpeAMETY, KOTOPBIM B HMX 000O3HAYEH,
BBIHECEHO ITOCTAHOBJIEHWE, COXPaHSAIONIee CUITY
(cT. 43 MDepepalbHOTO KOHCTUTYILIMOHHOTO 3a-
xoHa «O KoncturyiimonHoM Cyne Poccuiickoit
Megepalinmy).

W ermie o cTpykType 0630poB. Apyryio NojJIoBU-
Hy MaTepHualia, CoIepXKaIlerocs B 0030pax npak-
ik Koacturynnonsoro Cyna PO, cocTaBasioT
BBIIEPKKH W3 onpenesieHui. OnpeeieHys He STB-
JISIIOTCST NTOTOBBIMU PELICHUSIMU 110 OYKBaATEHOMY
cMbIcny ¢T. 71 PegepanbHOTO KOHCTUTYILIMOHHOTO
3akoHa «O KoncturynmmonsnoMm Cyne Poccniickoit
denepannmy». [loaToMy 09€BUAHO, YTO WMEH-
HO 3Ty YacTh MaTepuaia KoHcTHTynIMOHHOMY
Cyny P® ocobeHHO BakHO 0UIIHAIBFHO OOHA-
POIOBATH ¥ TEM CaMbIM JISTUTIMUPOBATh ITOCPEI-
CTBOM TIPUHSITHA U ONYOJIMKOBAHUSI 0030DOB.
M3 11 997 ompeneneHuit, MPUHATHIX 3a MEPHUOLL
2016—2019 rr., B 0030pBI MPAKTUKHA TOITAJTA BbI-
TePKKW U3 82 orlpeaeacHUH, T.e. 9yTh MEHEE OTHOTO
1IpOLIeHTA BeeX MPHHNMaeMbIX KOHCTATYITMOHHBIM
CynoMm P® oTkasHBIX omnpeme/ieHUN (IIpuOIA3n-
TesbHO 0,7%). TIpu 5TOM U3 OIpeAclIeHUH, T10-
MHABIIUX B 0030pbI, OOJBUIVIO YACTh COCTABIISIOT
OTIPEJEIEHUS «I10 3KaN00e», «I10 3aITPOCy», a TAKCKe
«I10 XOOATaNCTBY O pasbsicHeHUM» (59% ), KOTOpBIe
3a44CTYI0 TTOMIEXKAT ellie U opUIIMAIbHOMY OTy0-
JINKOBAaHUIO (KaK IIpaBuiio, B «BecTHuke KoHcTH-
tyunonHoro Cyma Poccuiickoni Demepaiinmy).
Boobiie gons paHee o¢pUIINATBLHO ONYOIUKO-
BaHHBIX OTIpeAeNIeHUI B 0030pe cOCTaBIsieT 59%.

OnpeneneHus ¢ IOMETKOM «00 0TKa3e B MpU-
HATHH» cocTaBisioT 41% oT Tex ompeaeeHUM,
UHbOPMALKA 0 KOTOPBIX OTpaXaeTcs B 0030-

pax. A eclIy B34Tb MaTepHal 0030POB B TEJIOM,
BKJII0Yasi ITOCTAHOBJICHMSI, TO HOJISI TAKMX Cyry0o
OTKa3HBIX OIpeaeIeHUI cocTaBuT 15%. Kak ripa-
BIUIO, OTIPEIEJICHIS «00 OTKa3e» He TTyOIUKYIOTCS
O(PMLUMATBHO, a TIOTOMY 0030pHI — 3TO XOpOoIIiast
BO3MOXKHOCTD TIDMBJIEYb K HUM BHUMaHUE YM-
TaTenei, TpoMHGOPMUPOBATH 00 M3ITOXKEHHBIX
B HUX IIPABOBBIX MO3MHUIX 3aKOHOMATCIBHBIE U
MPaBOIIPUMEHNTENIBHBIE OPTaHbI, IITUPOKYIO IOpU-
JAYECKYIO OOIIECTBEHHOCTb. DTO BaXXHO C y4e-
TOM TOTO, 4TO 0ToOpaHHBle KOHCTUTYLIIMOHHBIM
Cynom P®D omnpenmeieHns: JaHBI He Bpa3HOOOM,
4 110 OTPACIIIM PEeTryJIUpPOBaHUsI, YTO OOJIeryaeT
peaIM3aLMIO IPaKTUKO-0PUEHTU PYIOIIEH 3a1auun
0030poB. Ecli CMOTPETH CTPOTO CTATUCTHYECKH,
TO B 0030pax JOMUHHUPYET IIPEUMYIIIeCTBEHHO
KOHCTUTYLIMOHHO-TIPaBoBast (AIMUHUCTpAaTUBHAS,
MYHULIAIIAIbHAS, HAJOTOBask W T.M.) TeMaTHUKa
(43%). HacTHOIIPABOBOI M YTOJOBHO-IIPABO-
BOI 0J10K¥ 3aHMMAIOT paBHbIe Aoau (o 24%), a
ocTaBIinecs 9% MpUXoAaTcsa Ha MPOOJIEMbI TPY-
JOBOTO 3aKOHOIATEIILCTBA 1 COITMATTEHOM 3aII[UTHI.
Omnako, 6e3ycJoBHO, 3HaUeHUe TOTO WIX UHOTO
MaTepHaa 1St KOHKPETHOM OTpaciy MpaBa v TS
IIPaBOBOM CHCTEMBI B ILIEJIOM HEIb3s M3MEPSTh
TOJIbKO KOJNIECTBEHHBIMH TlapaMeTpamMu, He-
00X0IMMO OLIEHVMBATh POJIb KaXKIOM M3 ITPaBOBBIX
O3UTIUI OTHEIBHO, UCX0Ad W3 KAUYeCTBEHHOTO
BJIMSTHUST Ha IIPABOIIPUME HUTEILHYIO MPAKTUKY?2.

Takoe BIVFIHWE ITOATBEPXIAeTCS IIPUMeEpa-
MH U3 IIPAKTUKU CYA0B O0LIeil U apOUTpakHOMN
JOPUCAVKIINYT, KOTOPBIE TTO aHAJTOTHHT ¢ 0030paMu
BepxosHoro Cyna P® Hayanw obpamaThcs K 00-
3opaM npaktnky KoHctutynmonnoro Cyma PD,
CCBUTASsICh Ha pelIeHUs 00 WX YTBEPKIEHUY KaK Ha
HMCTOYHMK, B KOTOPOM COAEPKUTCS UCTOJTKOBAaHHE
3aKOHOIATeIbCTBA, IIoMIeXallee MTPUMEHEHHIO
pu paspewreAnn nei. Kak mokaspiBaeT aHann3
pemeHUN CyaoB 00IIel W0PUCIUKIINN, CChII-
KM Ha 0030pHl NpakTuKN KoHCTUTYIIMOHHOTO

2 HanmpnMep, UPWHSATOE TI0 NPoOOIieMe COLUAIBLHOTO obecreye-
nust uaBamios Onpenerenue Kowcturymuonnoro Cyma PO
ot 3 anpestst 2014 . Ne 686-0 oka3ano 3HAYNTEIBHOE BIHSTHHE
Ha TPaBOMPHMEHUTETBHYIO MPakTHKY, [IpuieM 310 BIUsIHUE
BBILLTO 32 TIPCICIIbl IPOBICMbI 3aKOHOAATENBCTBA, PETYIUPYIO-
LIETO TPABO COIUATBHOro obecriedenuss. KOHCTUTYIIHOHHOMY
Cyay PO mpuuioch pearrpoBaTh Ha HOBHIE XAT00BI TPAKIAH,
B KOTOPBIX OCTAPUBATIACH KOHCTUTYLIMOHHOCTDL IIOJOXEHWH
TpaxaaHcKoro nporeccyanbHOTO Kozuekca PM, He nomyckao-
IINX MEPECMOTP HEOIATONPUITHBIX CYAeOHBIX DEIIeHUH, Ipu-
[ITHIX 110 jJciaM MHBaTMIOB. KoHctutyunonuesiM Cynom PO
onimo npuHsito [locranopnenue ot 17 oktsa6ps 2017 & Ne 24-11,
B KOTOPOM Oblia cOpMYTHUPOBAHA YIOMSHYTas! BEHIIIE IIPABO-
Bas MO3WIINSI, KACAIOIIAsICs TIPUPOIEI 0630POB CyAeOHOM Mpak-
THKHK, yrBepxiuaeMeix Ilpesummymom BepxosHoro Cyma P® //
CIIC «KoncynsrantTLnocs,
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Cyna P® BcTpeyaloTcsi UMEHHO B TOM YacTH,
B KOTOPOW TIPUBONSITCSt BEIAEPKKN W3 OTIpEe-
JIeHWH (MTOCTaHOBIEHHWS BOCIIPUHUMAIOTCSH KaK
CaMOCTOSITEJIbHBII UICTOYHUK ITPAaBOBBIX HO3UIINIHA,
TIO3TOMY CYABI CCHUTAIOTCS HA HUX HAMPAMYIO).
BxirodeHue oripefeseHUsI B 0030p MPaKTUKH
paccMaTpUBaeTCsl CyIaMHU XaK IMOATBEPXKICHIE
Koucturymmmonnsiv CyaoMm P® cBoelt TI03UINN
M, COOTBETCTBEHHO, KaK BO3MOXHOCTH €€ HC-
TOJIb30BaTh [IPU pa3penieHUM KOHKPETHRIX JIET.

HampnMep, MOXHO BCTPETUTH CCHIJIKW Ha
pemieHnsa KoHcturynnonHoro Cymga P® o6 yr-
BEPKICHWW 0030POB TTPAKTUKH, B KOTOPBIX OBIJTN
MPUBEIEHB €T'0 OTIPEICTCHUS, KAacalolnecs
pasMepa HeyCTOMKM (mmpudeM Oe3 yKa3aHWs Ha
KOHKPETHBIM HOYHKT 0030pa WX ompeaesieHHe,
TIe ObUIa COPMYITHPOBAHA COOTBETCTBYIOLIAS
1103uLMs1)>. B HEKOTOPBIX CIyYasixX Cy/Ibl YTOUHSIIOT
PEKBHU3UTEHI PEIIeHUI, B KOTOPKIX HAlIl/Ia OTpaxKe -
HPe MCToab3yeMas mosuiyst*t, B pyrux ciydaax
TOT Ke 0030p paccMaTpPHMBAETCHd KaK CaMOCTOSI-
TeJIbHOE PelIeHIIE, KOTOPBIM BBISIBIISIETCA KOHCTH -
TYLIMOHHO-TIPABOBO# CMbIcTT HOpMBIY. CChlTKa Ha
0030p MOXET OBITh TIPOAYOJMpPOBaHA CCHUIKOM
Ha omnpeaeseHne KonctutyumuonHoro Cyma PO,
KOTOPOE B HEM COIEPKUTCS, KaK 3TO OBUTO B CJTy-
yae, KOTJa CylI 3aJeliCTBOBAJl KOHCTUTYIIMOHHO-
MMPaBOBOE MUCTOJIKOBAHUE YaCTH U€TBEPTOM CT. 61
I'TIK P, xacatoieecs TpefOANTINAIBHOrO 3HaYE -
HHS B IPaXXIaHCKOM JieJie PeIleHMsT cyaa’e.

IIprMeuaTeIbHO, YTO BO BCEX IIPHBEICHHBIX
cITydasix CyIbl CChUTAIOTCSI MMEHHO Ha pellieHue
00 yTBepxIeHnr 0030pa NMpakTUku KoHCTUTY-
muoHHoro Cyna P® xax Ha MICTOYHMK IIPaBOBBIX
TTO3WLTU.

B cyneOHoOIl mpakTUKe MOXHO OOHAPYXWUTh
CCBHIJIKA Ha ITpaBOBbIE MO3UIIMH, BHIPaKeHHEIS
B ompeaeiaerann Konctnryunowroro Cyma P®,
KOTOpBIE MTOATBEPKIAIOTCS BKIIIOYeHNEM TAKOTO
ompeaesieHNs: B 0030p. Tak, MockoBcKuMii 00macT-
HO# CY OTHO U3 CBOWX pEIIeHNil 000CHOBBIBAET

3 AmennsrunornHoe onpenesicine Mpkyrckoro 06:1acTHoTO cyna ot
28 mapra 2018 ©. mo geny Ne 33-1542/2018 // CIIC «Koucynab-
tauTl1iocs.

3 AnennmsalmoHHOe olipedeneHHe BepxoBHOTO cyma YyBamickoi
Pecriy6ymuxu ot 15 despans 2016 T no neay Ne 33-745/2016 //
CITC «KomcynsrantITmoc».

% B mpaktuke MOCKOBCKOTO TOPOICKOTO CyAa TOMOGHBIE CChUT-
KM TIOSIBIISIOTCST cMcTeMaTndeckil. CM.: areJUTSTIIMOHHEIE OTTpe-
nemenus ot 18 mexabps 2015 © mo mexy Ne 33-45616/2015, ot
28 wons 2019 r. mo ey No 33-37868/2019, ot 6 despans 2019 -
o neny Ne 33-5462/2019 // CTIC «KoncyasrantlLocy.

¥ AmnennaunoHHOe ompeneneHne CBepUTOBCKOTO OGIACTHOTO
cyma ot 2 wronst 2019 £ ro memy Ne 33-10244/2019; Aneusinmos-
Hoe onpeeneHre CTaBPOIIOIBCKOTO KPASBOTO Cy/a OT 7 aBrycra
2019 ¢ mo seay Ne 33-5423/2019 // CIIC «KoucynsranrIlmoc».

MPaBOBON NO3ULMEH, «u3T0XeHHON B OTpeie-
nennn Konctnrtynnonnoro Cyma Poccewiickoit
®enepanyy ot 29 HosIOGpsa 2012 roma Ne 2214-0,
TioaTBepxkIeHHOM Pelliennem KoHCTUTYILIMOHHO-
ro Cyna Poccuiickont @enepatnyt ot 7 denpaiist
2013 roga “O6 yteepxnmeHun O630pa IIPaAKTUKH
Koncrutyninonnoro Cyma Poccniickoit @enepa-
VN 32 YeTBepThiM KBapTat 2012 roga”».

B ripakTHKe apOUTpaXXHBIX CYIOB BCTPEYAIOTCS
TIPUMEPHI, KOTIA 0030phI ITpaKTHKN KOHCTUTYIIN-
onHoro Cyna PD ynmoMHHAIOTCST B yCTAHOBOYHOMN
4acTy cyineOHOTO aKTa, HO B MOTUBHPOBOYHOMN
YacTU CyJ CChUTAJICS Ha KOHKPETHOE pelileHHe
KoucrutynmonHoro Cyma PM3*,

Wtak, npuBeIeHHBIN aHAIN3 ITOKA3BIBALT,
YTO TIOATOTOBKA W MIPUHSITHE 0030POB IIPaKTUKM
Koncturynmonnoro Cyma P® cranmm ogHum w3
FIOCTOSTHHBIX HaTPaBJIECHUI ero AesTeTbHOCTH,
TIPM3BAaHHBIX YCWIIATH KOPPEKTUPYIOTIIEE BIMSTHUS
KOHCTUTYIIMOHHOTO TIPABOCYINSI HA TTPaBOBYO
cucteMy. DTO YCUJIEHHOE BIHSHHE TOCTUTAETCS
33 CYET AOMOTHUTETHFHOTO M MHOTOKPATHOTO J0-
BEIICHUS J0 TIOJTB30BaTEeH MpaBoBOY MH(OPMa-
un o pemmeHuax KoncrurynmonHoro Cyma PD
IIyTeM ITOAa4y COLEPXKAILETOCH B HUX MaTepraia
B 00paboTaHHOM BWJIE, T.€. B BHIC CUCTEMaTH-
3WPOBAHHBIX U IIOCTPOEHHEIX II0 OTPACIECBOMY
TPVHLIMIY MPaBOBBIX ITO3UIINH, BRIYICHSIEMbIX
B TOM YMCJIC M3 onpeneneHnii. B ommname ot 06-
30pOB 3aKOHOMATEIHLCTRA U CYyIeOHOM IPaKTUKH
Bepxosroro Cyma P® n mHpopMaLMOHHBIX
nrceM Beicurero Ap6utpaxtoro Cyma PD, 06-
30pHI NpakTUKK KoHcturynuonHoro Cyma PO
00001aI0T TONBKO IMPAKTUKY KOHCTUTYIIMOHHOTO
npaBocymus peepaTbHOTO YPOBHSI, KOTOpas He
Tax MacuITabHa, HO OT 3TOro He MeHee 3HaUuMa
(pe3yabTaThl AEATEALHOCTH KOHCTUTYIIMOH-
HBIX (YCTAaBHBIX) CYIOB cyOBeKTOB P B HUX He
Bkiiogatorcs). Koncruryuuonnsit Cyn PO He
SIBJIACTCS BBIIIECTOSIIMM CYIOM ITSI KaKWX-TH100
HUXECTOAMNX CYAeOHBIX OPraHoB, ¢ro 0630PkI
aIpeCcoBaHbl BCEM IIPABONPUMEHUTCILHBIM U
3aKOHOaTe/IbHBIM OpPraHaM.

Borrpoc o opunuueckoi nmpupoae 0030poB,
BoIinTycKaeMbix KoHcTnTynimoHHBEIM Cynom P®,
SIBJISIETCSI HOBBIM, OH HYKIAE€TCS B JOITOTHUTEIb-
HOM M3YYeHHUH, B TOM THCTIE C YIETOM TIPAKTUKU

ATeJUIIMMOHHOE oTpenesicHre MocKoBCKOro 06JacTHOTO cyna
ot 15 asrycra 2016 r. o meny Ne 33-22259/2016 // CTIC «Kon-
cynbrasHTILocs.

[Moctanosnene ApOGUTPAXHOTO Cylda YPaIbCKOIO OKpyra OT
9 ampens 2019 . Ne ©09-1625/19 mo nemy Ne A50-24206/2018 //

tKYPHAA KOHCTUTYUUOHHOTO TTIPABOCYJUA Ne 3(75)/2020

CIIC «Koncyasranrllnocs.
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KX HMCIIOJIb30BAaHMS CydaMU U IPYTAMM ToCcyzap-
CTBEHHBIMHW OpTaHaMW TIPY pa3pellieHIN KOHKPeT-
HbIx 1ej1. HyxXHo mpu3HaTh, 9TO TaKas NPaKTHKa
HAXOAWTCH TIOKa B CTaguM (hOPMHUPOBAHUS, HO
MMEeHHO OHa B KOHYEHOM CYeTe JONKHA ITOKA3aTh
U 10Ka3aTh 3P PeKTHBHOCTL JAHHOFO IIPABOBOTO
ABJICHWS, B TOM YHCJIe BHIABUTH HaIlpaBJIeHUS
JIaJTbHEWIIIETO COBEPUICHCTBOBAHUS W BO3MOX-
HOTO MpHUpalIeHHs OeITeNbHOCTH KOHCTUTYIIN-
oHHoro Cyna P® no 060011eHMI0 MPUHUMAaeMBIX
UM peleHWH.
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TEOPUA N TIPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAMSA

[ly6auunas oTBeTcTBEHHOCTD 10 PHAMYECKHX AHIY
(x Bompocy o hopmax BHHDI)

Kapuos Anekceii Cepreesny,

coBeTHUK KoHcTutyimonHoro Cyna Poccuiickoit Deneparnuu,

npodeccop Kadeapsl KOHCTUTYLIMOHHOTO W aIMUHMCTPATHBHOTO TIpaBa
IopuaAnYecKoro GakyasreTa HanmoHa sHOTO MCCIe0BATENBCKOTO YHHBEPCUTETA
«Bsicmas wkona sxonomukn» (HUY BHID) B Cauxr-Tletepbypre,

JOKTOD IOPUINYECKUX HAYK
Aleksey. Kartsov@ksrf.ru

B cTarbe Ha IIMPOKOM KOMITapaTHBHOM MaTeprasle paccMaTpuBaeTcst npodiemMa GopM BUHEI IOPHAN-
YECKUX JIWLL TIPHA TIPUBJICYEHUHN WX K MyOJUYHOM, B TOM YHCJIE afMHUHVCTPATUBHOM, OTBETCTBEHHOCTHU.
ITpoBOANTCS aHATM3 HOPMATUBHOTO PETYIMPOBAHMS, OCYINECTBISAEMOTO B CTPAHAX KaK OOILETO TpaBa, Tak
Y KOHTWHEHTAJIBHOTO TIPaBa; MO3W LN BBICITUX CYIOB, B TOM YNCJIe KOHCTUTYIIMOHHBIX. [TpUMEHNTETEHO
K IPaBOIIOPSAKaM, HE OCHOBBIBAIOIIWM NMYOIMYHYIO OTBETCTBEHHOCTh IOPUIAMYECKUX JIUI Ha JOKTPHMHE
OTOXIECTBIIEHNS, 000OCHOBBIBAETCS BHIBOI O HENPOTYKTUBHOCTU BKJIIOYEHUA HOPM BUHBI B COCTABO-
oOpasylolire NpU3HaKW IMyOJIUYHBIX, B TOM YHCJTIE aJIMWHUCTPATUBHBIX, TPABOHAPYITEHNH, COBEPIIAEMBIX

IOPpUANYCCKUMU JINITaMH.

KiroueBbie c10Ba: yOGIMYHAST OTBETCTBEHHOCTD IOPUANYECKMX JIML, (DOPMBI BUHEI, TIPABOTIOPIIKA
KOHTWHEHTATBHOW CEMBH ¥ OOIETO NMPaBa, 3aKOHOAATEIBHOE PETYINPOBAHNE;, MPAKTHKA BBICILIKX CY/IOB,
BKIJTIOYast KOHCTATYITMOHHBIC; KOMTIAPATUBHBIN aHAIN3.

Bce BuAbI ny0IUYHON OTBETCTBEHHOCTH (aIMK-
HMCTPATHBHAsI, YTOJOBHAA), K KOTOPBIM MOTYT OBITh
TIPYBJICYEHbI OPUINYECKHE JINLA, CKOHCTPYMPOBA-
HbL mutatis mutandis 10 AaHAJTOTMY C COOTBETCTBYIO-
LIAMHU BUIAMHU OTBETCTBEHHOCTH, BO3J1aracMoit Ha
busmyeckux auil. BBruay 3Toro HopMaTUBHOE pe-
TyJIMPOBAaHUE ¥ NMPABONPUMEHUTENbHAS IPAKTHUKA
CTAJIKMUBAIOTCS C HETIPOCTLIMM BOTIpOcaMu. SBis-
€TCs1JI BUHA HETIPEMEHHBIM YCI0BHEM TyOJIMIHOM
OTBETCTBCHHOCTU I0pUAMYCCKUX TULL? UTo ciieqyeT
CYMTATh MPU3HAKaMX BUHBI IOPHINYECKOTO TMTIa?
B kxakoii cTenenu 1eaecoobpa3Ho M axXe HaCKOb-
KO BO3MOXHO MPUMEHMTEIbHO K IOPUANIECKUM
JIULIAM CJIOXKUBILEECH pasrpaHUdeHyie opM BUHBI
(yMBIceN, HEOCTOPOXKHOCTE)?

HacTtosgmas nyoaukanus MocBsiiieHa pac-
CMOTPEHUIO KOMITAapaTUBHO-NIPABOBBIX ACICKTOB,
BKJIK0Yast KOHCTUTYIIMOHHO-CYIeOHbBIE, TIOCTIETHETO
Y3 HA3BaHHBIX BBILIE CIOKCTOB.

&Kk

IlepBoe MOATBEPXAEHHOE UCTOYHUKAMU TPU-
BJICYEHWE KOJICKTUBHOTO 00pa3oBaHUsT — COI03a
nmouurareneil 6ora Bakxa — K ImyOTMYHON OTBET-
CTBEHHOCTH TIPOM3OIILIO, CYAS TI0 BceMy, B [IpeBHEM
Pume. CiayxeHue Ha3BaHHOMY KYJIBTY BEIPaXanoch
B Tal{HBIX HOYHBIX 06psinax (Oprusix), NOMHUMO TOTO,
WX YYaCTHUKU MPOMBIILISUIM IXKECBUICTEILCTBOM,
NOAACIKON NEYaTel U 3aBEIIaHWI, OpraHu3alen
yOMICTB paau nojayueHus Hacxencrsa. CeHar, Ha-

JEJIMB KOHCYTA YPC3BBIYAMHBIMY TOJTHOMOYHAMU
JUIS1 pacclielOBaHUS Y MpeceYeHUs BaKXaHaWii,
3anpeTHI BOpPeab YCTpauBaTh CXOAKHU, MpeXTical
pa3pyIUNUTh BCE BAKXWYCCKHEC CBSITUINIIA, a TAKKE
OCYIIECTBUTD IIOUCK ¥ apecT XkpeiloB. 1o 3aBepiue-
HMY CJIEACTBUS M HaKa3aHus BUHOBHBIX OBIIO ITpH-
HSITO ceHaTckoe [TocTaHoBIeHME O BaKXaHAIWSAX,
KOTOPOE MOXHO CYUTATh MMPOOOPA3OM BO3JIOKEHHMS
MyOINIHON OTBETCTBEHHOCTH Ha IOpUANYECKOE
st (86 T 1o H.3.).

B Cpennue Beka roccaTophbl pa3paboTany Imo-
HSITHE KOPTIOPAIIMHY KaK C01034, 001aialoliero npy-
3HaBacMOM TOCYTapCTBOM HPaBOCYOBEKTHOCTHIO
(XI-XII BB.).

WX mpeeMHUKN, IOPUCTHI-KaHOHUCTBI, pa3inyast
TIOHSATHS WINLIO» U «4EJIOBEK», BBISBISIIOT MPUPOIY
opuandeckoro auiia. B XTI 8. mamoit MTHHOKeHTH -
eM IV 6b11a chopMyIMpoBaHa OCHOBOIOJIAra0LIast
JUTST HHCTUTYTA IMTyO TMYHOM OTBETCTBEHHOCTH 10PH -
OVNYECKOTO JIMIIA — W B TOM YMCJIE LTI OTIPEaCICHUS
VYCJIOBUM MX BUHBI — Teopust dukunu. CorjacHo
€€ UCXOTHOW BEPCUH, KOJUICKTUBHOE 00pa3oBaHue
(kopmopauus), npeacTapisis co00i MpParoByIO
bukmmo (persona ficta, corpus mysticum; X 3TAM
OTIPCACICHUSM BOCXOIUT TCPMHH, UCTIONb3YEeMBIT
JUTS1 FOPUAMYECKHX JIUL B HEKOTOPBIX €BPOIEHCKUX
3aKOHOIATEIbCTRBAX, — «MOPAALHAS NUHHOCb»), HE
VIMEEeT IYITM KaK TJIaBHOTO CBOWCTBA (PU3MIECKUX
Jivn. Crie1oBaTesIbHO, OHO HE B COCTOSIHUM COBEp-

tHYPHAA KOHCTUTYUHUOHHOI'O IMPABOCYJHUS Ne 3(75)/2020



TEOPUA U TTPAKTHUKA KOHCTUTYLIMOHHOT' O TTPABOCYAUA

1IATh HaKa3yeMble ITOCTYTIKH U ObITh HAKa3dHHBIM;
BWHOBHBIMH MOTYT SIBITITHCS JIUIND (DU3NIECKIE
JIULA, YYACTBYIOIIHUE B ACATEIBHOCTU JaHHOTO 00-
pazoBanusd. INo3xe nmanoil MoanHoMm XXII 6wui0
YTOYHEHO, YTO XOTS Y IOPUIANYECKOTO JINIA HET
TMOLJINHHOMN JIMYHOCTH, HO B CUJLY TOU Xe PUKIIMK
OHO MOXKET CYNTATHCSI UMEIOIIMM TAKOBYIO, 4 CTAJIO
OBITh, CITOCOOHBIM COBEPHIIATH TTPECTYIUIEHUST U
TIOABEpraThCs Kape'.

Hcxoas u3 nogoOHbIX MpeIcTaBIeHNA, CpeaHe-
BEKOBOE IMPABO TOMYCKATO MYDTUIHYIO0 OTBETCTBEH~
HOCTb IOpUANYECKMX JIUT (OOIMH, TWIBAWH U 1IEXOB,
ropoaoB), Hanbosiee YKOPEHUBINYIOCS B CTpaHax
POMaHO-TEPMaHCKOM MPaBOBOM CEMBH. Tak, LeJIbIH
pa3nen Bombiioro KoposieBcKoro opaoHanca (PpaH-
s, 1670 1) OBUT OCBSIHIEH HAKA3aHUIO COODILIECTB
¢ ONPOOHBIM M3NTOXKEHNEM BUIOB HaKa3aHWH, Ha-
3HA4Ya€MBIX T'OPOAaM, BIUIOTh A0 CHOCA.

HanpotuB, B cucTeMe 00HIETO MpaBa IopyuInye-
CKWeE JINIIAa He MOMJICXKAIN MyOJMIHOMY TIpeciieo-
BAHUIO. AHTJIMICKME IOPUCTHI ONAraiy, uTo, Tak
KdK T€ He CIMOCOOHBI CAEIaTh MOPAJIbHBIA BHIOOD
(MOIOOHO MOASM), TO M HE MOTYT HECTH TTYOTMUHOT
(YrosioBHOI1) OTBETCTBEHHOCTH 332 CBOM JACICTBUS.

VrBepnuBirecs B xone Bennkoii hpaHity3ckoit
W TIOCTIEAYoINX OYPKya3HBIX PEBOIOIINIT HOBEIE
NPUHLIMITLL YTOJIOBHON OTBETCTBEHHOCTH (OTBET-
CTBEHHOCTb ITPU HAJIMUNY BUHBL; MHIVBHIYaJbHas
OTBETCTBEHHOCTh) OKa3aJTuCh HECOBMECTUMBIMH C
TIPUBJIEYEHUEM K JTaHHOMY, Han0o0Jiee BECOMOMY,
BUAY NyOJWYHOW OTBETCTBEHHOCTH KOPIIOPAIIMIA.
HanoneoHoBckuit Yeonogusuii kodexc (1810 1) oT-
Ka3bIBAETCS OT PErVIAMEHTALIMM OTBETCTBEHHOCTH
IOPUANYECKUX JUIL. XOTA Ha 3aKOHOJATETbHOM
YPOBHE BCTpeYaAIKCh OTASAbHBIE UCKIIOUECHUS
(HampuMep, YyTOJOBHAA OTBETCTBEHHOCTh KOJ-
JIEKTUBHBIX 00pa30BaHMi MpegycMaTpuBaliach
baBapckum ynoxkenueM 1813 1), B 11eJTOM Ha BCEM
npoTsokeHur XIX B. v Gosbliieit yactit XX B. TpaBo-
TIOpSIIKK, MPUHAIIEXAIe pPOMaHO-TEpMAaHCKOM
opOuTe, UCXOAUIU U3 TOTO, UTO KOPITOpalus, SIB-
JIASICh I0OPUANYECKON (DUKLINEH, HE YIOBIETBOPSIET
QyHIaMEeHTaIbHBIM KPUTEPUSIM NYOJIHYHON M B
OCOOEHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH: BBULY
OTCYTCTBHWS actus reus (BWHOBHOE IEHCTBUE) U mens
rea (cyObeKTUBHAsI CTOPOHA IIPECTYTIIEHNST — 3J10-
YMBILJIEHWE, BAHOBHAS BOJISI, BUHA).

M nHaobopot, B XIX B. IIPOMCXOAUT aKTUBHOE
CTAHOBJIEHHWE KOPIOPATUBHOU YTOJOBHON OTBET-
CTBEHHOCTH B CTpaHax 00Iero npaBa — cHadaia

! Cwm.: Koessler M, The Person in Imagination or Persona Ficta of the

Corporation // Louisiana Law Review. 1949. Vol. IX. URL: htts://
digitalcommons.law.Isu.edu/lalrev/vol9/iss4/2 ; Bepéskun A.B.,
Kpunkas C.}). Persona: 13 pMCKOTo TIpaBa B 60TOCIOBYE M Ka-
HOHMYEcKoe NMpaBo // XpuctuaHckoe yreHue. 2019. Ne 5.

B AHITINM U B ee BiaaaeHmsx, 3ateM B CIIA. Xorg
B COOTBETCTBMU C Teopuei GMKIIMK I0pUINIECKOE
JIMIIO KaK CYOBEKT MpaBa NpOAOJIKaI0 CYHTATHCS
3[€Ch UMEIOIIUM MCKYCCTBEHHYIO IIPUPOIY (OTUE-
ro KOpPTNOpaLni — CUHOHUM IOPUAMYECKOTO Jula
B CTpaHax oOIIEero npaBa — WMEHYWTCA artificial
person / «<ACKYCCTBEHHOE JIULI0» NN00 person at law /
«JIULUO MO 3aKOHY»), oJHaKo 3moxa [TpomMubrmi-
JICHHOTO TEepeBOpOTa 00YCIOBWIA IIPUMEHEHNE K
XO3SAWCTBYIOIINM CYOBEKTaM YTOAOBHO-IIPABOBBIX
CaHKIWHW. BypHBIN 3KOHOMWYECKUH MOIBEM BBI-
3BaJ1 TOTPEOHOCTD 3aIUUTH WHAWBUAYAJIBHEBIX B
IIyOJIMYHBIX MHTEPECOB OT OOIIECTBEHHO OMACHBIX
IercTBUi Kopnopauuii. TTockonbKy noiHas KoM-
feHcays IIPUYNHSIEMOro MPOMBINIIEHHEIMU U
(hMHAHCOBBIMU KOPITOPAIUSIMH YIIIEPOAa METOTAMHU
TPaXIaHCKOTO TpaBa OKa3biBajach HE BCeraa Jo-
CTUXXVMOM, a aIMUHUCTPATHBHOTO MpaBa B KOH-
TWHEHTAJbHOM MOHUMAHUK B BeaukobpuTaHUU
W IPYTUX CTpaHaxX common law HE CYIIIeCTBOBAJIO,
BBIOOP ObLI CAEIAH B MOJIb3Y BO3JIOXEHNS Ha KOp-
MOPAIUY YTOJIOBHOI OTBETCTBEHHOCTH?,

B HacTosiMii MOMEHT B cTpaHax o0l1ero mpasa
NIpe3OMHPYETCSI aBTOHOMMS BOJYU I0PUINYECKOTO
JIMLAa NIPpY COBEPUIEHUMH UM NyOJMYHOrO MpaBo-
HapyuieHus (TIpeCTyTJIEHUs), peaTu3yeMoi op-
TaHAMU €ro YIpaBi€HHUs WIN MPeacTaBUTEISIMH,
¥ €T0 CaMOCTOSITEIbHAs 1My0auyHas (YyroJoBHas)
JIEJTUKTOCTIOCOOHOCTD.,

Yro KacaeTcsi CTpaH KOHTUHEHTATBHOTO MpaBa,
TO U 3I€CH BCE 00JIEE YTBEPKIAETCS IPMHUMTT ACTTNK-
TOCTIOCOOHOCTH IOPUANUYECKUX JINLI, TTO3BOJITIOMN T
BO3JIaTaThb Ha HUX OTBETCTBEHHOCTH 32 IIyOJHYHBIE
npaBoHapyieHus. IMockoabKy MHINBUOYAIbHASE
OTBETCTBEHHOCTH (PMBNUECKIIX JTUTI, ICHCTBOBABIINX
OT UMEHH W (WIK) B MHTEepeCcax KOMJIEKTHBHOTO 00-
pPa30BaHMS, HEPEJIKO OKa3bIBaeTCcsl HEADPEKTUB-
HOW, OYyAyY¥ 3a4acTyio HECTTOCOOHON BO3MECTHTH
TIPUIUHEHHBIA YIIepd U MpeaynpeauTh NOBTOPHOE
COBEpLIEHUE MYOJIMYHOTO MpaBOHAPYILIEHHUS, MO-
CTONBKY elile ¢ 1920-x To0B MHOTHE TOPHUCTBI CTPpaH
POMAHO-TEPMAHCKOW TIPABOBOW CEMBM PATYIOT 3a
PaCIIpOCTPaHEHUE Ha IOPUINYECKUX JIMIT Hauboiee
CYpPOBOHM pa3HOBUIHOCTH ITyOIWYHON OTBETCTBEH-
HOCTHM — OTBETCTBEHHOCTH YTOJIOBHO’.

2 Cwm. mozpoGHee: Seymour Bayly E. The Historical Development of
the Common-Law Conception of a Corporation // The American
Law Register. September. 1903. Ne 9 ; Dewey J. The Historic
Background of Corporate Legal Personality // Yale Law Journal.
Vol. XXXV. April, 1926. Ne 6 ; He Dan. Public State, Private
Corporation: A Joint History of the Ideas of the Public/Private
Distinction, the State & the Corporation. PhD thesis. SOAS
University of London. (2019). URL.: http://eprints.soas.ac.uk/32467
11 MexxnyHapomHEL# KOHTpecc Mo yro;10BHOMY 11pasy ( Byxapecr,
1929 1) mpemTOXWI BHECTH B HAIMOHATLHEIE 3aKOHOXATENh-
CTBa CTPAH-YYACTHHII U3MCHCHUS, TPEOYCMATPUBAKLING YTO-
JIOBHYIO OTBETCTBEHHOCTb IOPWIWYECCKUX JIUI (KOpTOpalwit),
V1 MexnayHapoaHblA KOHIPECC O YrojOBHOMY mpaBy (Pum,
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BBeneHue MHCTUTYTA KOPIIOPATHBHOU yro-
JIOBHOW OTBETCTBEHHOCTH MUKTYETCS TAKXKE 00s-
3aTEILCTBAMU TI0 LIEIOMY PSAYy MEXIyHapOIHBIX
comiallleHuit®.

ITockoTBKYy, KaK MPAaRWIO0, KOPIOPATUBHASI BUHA
3aKITIOYAETCS JINOO0 B YMBIIJIEHHBIX HAPYIICHWSIX
€O CTOPOHBI JINIL, OCYILECTR/SIOINX YIIPABICHYE -
ckre GYHKIINY (B TOM YUCIIE TTYTEM HOOLLIPEHUSE,
00O PEHNS WV TIOITYCTUTENbCTBA HEMPABOMEPHOM
IEeATeTLHOCTH OT UMEHM M/IJTH B UHTEPECaX KOPIIO-
paumm), JIM60 BO BAEKYIIINX 3a cOOOI HapyIICHNS
TIpeITHCAaHMI 3aKOHA YITYIIEHNSIX IPU (hOPMUPOBA-
HUM KOPIIOPATUBHOMN TTOJIUTUKH, TaK HA3bIBAEMBIX
TedeKTax KOPTIOPaTUBHOW KYJIBTYPHI, TTOCTOILKY
CyOBEKTHUBHASI CTOPOHA COBEPIIAEMBIX IOPUTAYE-
CKVIMM JIMLIaM# TTyOJIUYHBIX ITpaBOHAPYILIEHUN —
W TIpeXkIe BCeTo TPECTYIUICHUH — TEOPETUYECKU
MOXET XapaKTep130BaThCA KaK YMBIIUIEHHOM, TaAK
¥ HEOCTOPOXHOI (pOopMaMU BUHEI.

O/Hako, ¢ VYETOM TOTO UYTO KOPNOpaTHBHAA
BIHA OOBIYHO «KOHCOJIMIMPYET» BHHY Pa3IMUHBIX
WHIWBUIOB, NEVCTBYIOIIUX OT UMEHU W/WJIN B €€
WHTepecax, Korna KpalHe 3aTPyTHUTEIBHO ycTa-
HOBMTH, YbYl UMEHHO JEUCTBUS TU00 Oe3jieiicTBIE
SIBIJIVICH TJIABHO#W MPUYMHON TIPpaBOHAPYIIEHUS,
HACKOJIBKO ST COBPEMEHHBIX 3apyOEKHBIX TPaBO-
MOPSAAKOB NPHUHIIMITUAJILHO Pa3dIMyeHue YMBIIII-
JICHHOM M HEOCTOPOXKHOW (POPMBI BUHBI IOpUINYE-
CKOTO JINIIA [IPY COBEPIIEHNY aIMUHUCTPATHBHOTO
[[paBOHAPYIICHHUS MO0 MPecTyIieHUs (Tam, Tae

1953 1) BBICKA3ANCS «32 JIOMYCTUMOCTD YTOJNOBHOM OTBETCTBEH-
HOCTH IOPHINYECKHUX JHIL ¥ 33 BO3MOXHOCTb IPIMEHEHNUS B OT-
HOLIEHWN WX KapaTeabHBIX caHKuwuii»; EBporeficknit KoMureT
no npobnemam npecrynHoctd Cosera Eponbl (pesononust
Ne 77 «O BKiIame YroJOBHOTO TipaBa B OXPaHy OKpyXalomlen
cpeasl», 1978) peKoOMeHIOBaJ «IIEPECMOTPETh IPUHIUIILL YTO-
JIOBHOW OTBETCTBEHHOCTM 3a BpeJ, MPUIMHECHHBIN NIPHPoJE, B
YACTHOCTH, TIOM YIJIOM 3PeHUS BO3MOXHOTO BBENEHUS OTBET-
CTBEHHOCTH I0PWINYECKNX JTUT] TOCYAAPCTBEHHOTO ¥ YAaCTHOTO
ceXTopoB»; «Pykopomsanme npuHuunbsl OOH B 06nacTy npeny-
NPEXICHUSA MPECTYITHOCTY ¥ YTOJIOBHOTO MpPaBOCYIVs B KOH-
TEKCTE Pa3BUTHSE ¥ HOBOTO MEXIYHAPOJHOTO 3KOHOMMIECKOTO
nopsakas (1985) peKOMEHIYIOT TOCYIApCTBAM <«PaccMOTpeTh
BOIIPOC O BBEICHHH YTONOBHOU OTBETCTBEHHOCTHM HE TOJBKO
TS JTHLL, A€ACTBOBABIINX OT MMEHHW KaKOTO-JTNO0 YIPEeKIeHNS,
KOPIIOpAlMK WIM TPESATPUSTAS WM BHINTOTHSIOUIMX PYKOBO-
ISIINE WM KCIOJMHHTETbHBIE (DYHKIIMK, HO LIS CaMOTQ y4-
pEXIeHUs], KOPTIOPAMY MW TPEINPUSTHS IIyTeEM BEIPaOOTKMN
COOTBETCTBYIONIMX MEP TPEAYIIPEXKICHUST UX BOZMOXKHBIX ITpe-
CTYIHBIX JeMCTBIH W HAKa3aHU 32 HAX»,

B yacTHOCTH, HAa HEOOXOIMMOCTh BBEIEHHWS OTBCTCTBECHHOCTH
OPUONYECKHX JTUIT yKas3biBaloT KonBeH1na Oprannsannn O0b-
eJMHEHHBIX Haumit mpotuB Koppymnimu ot 31 okrsabpsa 2003 r.
(monmucana Poccueit); MexxnyHaposiHasi KOHBEHIMA 0 6oph0e
¢ duHaHCHpOBaHVeM Teppopu3Ma oT 9 mexadps 1999 . (Poc-
cust yuacteyer); Kouserumss Cosera Espombl 00 yromosnoi
OTBETCTBEHHOCTH 3a Koppytmio ot 27 sauaps 1999 r. (Poccus
yuacTByer); Konsenunst Opranvsainn O0sennHeHHbIXx Hanmit
HPOTHB TPAHCHAUMOHANBHOM OPraHU30BAHHOM IPECTYIHOCTU
ot 15 noaopsa 2000 r. (Poccusa yuactsyer); Konsenius Corera
EBponEl 0 IIPeCTYITHOCTH B chepe KOMIBIOTEpHOH HH(OpMa-
umu o1 23 Hostops 2001 . (Poccwus He yuactByeT); KoHBeHIINS
110 60pEGE ¢ MOOKYIIOM [MOJIKHOCTHBIX UL HHOCTPAHHBIX TOCY-
JApCTB TIPH IPOBEICHYN MEXKIYHAPOIHBIX OMepatnif ot 21 Hosi-
6pa 1997 r. (Poccus He yyacTByeT).

peaycMOTpeHa YTO;I0BHAS OTBETCTBEHHOCTD I0pH-
OWIECKUX JINII).

B xoxeibenu obuiero npaBa — CoequHEHHOM
KoponescTBe — 1mo 00IIeMy MpaBHIIY YTOJIOBHOE
nipeciiefoBaHNE KOpTopaluy (3a UCKIIOYEHUEM
clIydJaeB TaK Ha3BIBA€MOW CTPOTON OTBETCTBEH-
HOCTH, OIM3KOM K 00bEKTUBHOMY BMEHEHMIO)
TipedmoiaraeT HegJoO6pOCOBECTHOCTh MOTHBOB
JefcTBUg WK Oe3delicTBUA, T.e. dolus eventualis
(obycnaoBaeHHBIN yMBIcen ). OMQHAKO TOCTIONCTBYIO-
I1asT JOKTPWHA OTOXIECTBICHWS MHIWBUIYATRHOTO
mens rea ¢ KOPIIOPATUBHEIM JeJIaeT M30BITOYHBIM
HOPMATUBHOE 3aKpeIieHNe 0COOBIX KPUTEepUEB
BUWHBI IOPWIHYECKWX JIVI TIPYW BOITOKEHWH Ha HUX
YIOJIOBHOM OTBETCTBEHHOCTH.

Kommannu MOTYT OBITh OCY3KIEHBI 3a COBEpIIE-
HVE YTOJJOBHO HAaKa3yeMBIX IeSTHUI B cITyJae:

® COBEPIICHUS X IPEICTaBUTCISIMU COOTBET-
CTBYIOIINX NEHCTBUIA B paMKax ¥ IIPHU UCTIOTHEHUY
CAYXKeOHBIX 00sI3aHHOCTEW (eCny 3aKOH Tpeny-
CMaTpUBAET NMPUBJIeUeHHUE K YTOJOBHON OTBET-
CTBEHHOCTU MMEHHO KOPMOpPAIIUU);

® IIPeCcTyNHOTO OC3/eCTBUS, B CITy4ae eciu
NPUHATHE KOPTIOpAIUel TeX MM WHBIX MEp Tpe-
JYCMOTPEHO 3aKOHOM;

® CAaHKUMOHHWPOBAHWS WJIN HEOCTOPOXHOTO
gonyuenust (recklessly tolerated) mpecTymHOTO
0e3deCTBUS areHTaM¥, KAKOBEIMW TTPU3HAIOTCS
VIPABIIAIONIVE KOPTIOPALIMY BEICOKOTO PAHIa.

Heiicrsue (Vv 6e3meiicTBIE) M TICUXMIECKOE CO-
CTOSTHUE BBICIIHAX JOJIKHOCTHBIX JII KOPIIOPAlluA
(KOHTPOJIMPYIOIIHX / «<BOJEOOPA3YIONITNX» CIIYKALINX)
OTIPENESIIOTC B AHITIMY KaK JASHCTBIE Y IICUXUYE-
CKOe cocTosTHME Kopriopanuw®, Kora npectyriieHue
COBEPIIIEHO JOKHOCTHBIM JITIOM, KOPITOPAITAS OT-
BeYaeT KaK VCTIOTHUTEITb; €CIN CITYXKAILMI BBICTYTIAJ
B KaYeCTBE COYYACTHHKA, TO KOPTOpaLvst TOIICKUT
OTBETCTBEHHOCTH KaK COYyJacTHUKS.

5 URL: http://www.legislation.gov.uk/ukpga/1989/40/contents

¢ Tlpw >TOM aHIIMACKOMY NpPaBY M3BECTHBI TPU (HOPMEBI BHHBEI:
HaMepeHue, HEOCTOPOXHOCTH M HebGpexHocTh. Hamepenue
(intent) TIpeANONATacT UL BOJAEBOU MOMEHT: AesHIE CUNTALT-
c HAMEPEHHEIM, €CITH OHO SIBISICTCS Pe3YIETATOM BOJIW HCTTON -
HUTEJIA M €CJIM TIOC/IeTHUI OXUAAET HACTYTUIEHUSL ONPENE/IEH-
HBIX TTocneacTBril. HaMepeHHOCTD AericTsnit unu Ge3neicTBUsL
HEe HYKHAeTCsS B JOKA3BIBAHWH B CHIY HPE3yMIIIWH TOTO, YTO
HENPaBOMEPHEIC JCHCTBAS, COBEpPIIAEMBIE BMEHSEMBIM JIK-
oM («pPa3yMHEIM YeJOBEKOM»), BCEI[a SBJISIIOTCS aKTOM ero
Bosu. OmpoBepXeHWe TaKOW TPE3yMIIIUU W JIOKa3aTelbCTBO
HEXEJABUA BPEIHBbIX [OCISNCTEUI BO3JIATAIOTCS Ha OOBMHsIE-
Moro. TToHATHA HEOCTOPOXHOCTU U HEOPEXKHOCTH PAIMBITEL, &
IpaHulla MEXTy HUMH HeJOCTaTOYHO oTyeTauBa. Heocropox-
HocTh (recklessness) TpakTyeTcsl Kak CO3HATEIBHOE UTHOPUPO-
BaHHE BO3MOXHOCTH HACTYILUIEHHSI IIPECTYIIHOTO De3yJIkTara,
BKJTIOUAs KaK Te DesTHWsT, TTPY KOTOPBIX WO NPeIBUANT Bpell-
HBIE TOCHEACTBYA, TAK U Te, MPU KOTOPLIX OHO HE [IPEIBMAMT,
HO JOJIKHO MX IIPETBUIETH, TTOCKOJbKY 3TO CHOCOOEH ClieaTh
CPEIHECTATHCTUYECKUI «pasyMHBIN 4enoBek». HeOpexHocTsh
(negligence), OymyuyM HauMeHee OINPENCNCHHONM KaTeropmei,
YCTAHABJIMBACTCS CYIAMH MPUMEHUTEILHO K KOHKPETHBIM CH-
Tyauuam. B ciyuae «6e30TBETCTBEHHOCTH» W «TPyOOCTH» OOBIY-
Hasl HeOPEXXHOCTh CTAHOBUTCA YIOJIOBHO HAKA3YEMOI.
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B llpumepnom Yeonosnom xodexce (Model Penal
Code) CHIA BuigensioTcs YeToipe GOPMbI BUHBI
(c 1emBIo, ¢ CO3HaHNEM, HEOCTOPOXKHO, HEOPEKHO),
COOTHOCHMBIX KaK CO BCEMU, TaK U C HEKOTOPLIMU
«MaTepUaTbHBIMW» BIIEMEHTAMU COCTaBa TIPECTy-
MJIeHMS (TIOBeeHKE, COITYTCTBYIOLITHE 00CTOSATENb-
CTBa, TIOCJICACTBYS) .

BMecTe ¢ TeM TPUMEHUTETEHO K CYObEKTUBHBIM
acneKTaM COBEpPIUEHUS KOPIOpPauue YyrojoBHO
HakKa3yeMBIX MpaBoHapylieHui npaso B CIIA
TTPEATTOYNTAET OMMEPUPOBATE KATETOPHEN «YPOBEHD
BHHOBHOCTU». B cOOTBeTCTBUU C Pykogodsuumu
ROAOMCEHUAMU NO HA3Ha4eHUuro Hakasanul (USSG)
OH OTTpeNeISTETCS, UCXOMIST U3 TAKUX OOCTOSATENLCTB,
KaK YYacCTHE B ITPECTYNHBIX IeHCTBUAX PYKOBOIH -
TeJIel, HamMuKue cyauMocTel 3a mocneaHue 10 yer,
HapylIeHWe 06IIeCTBEHHOTO MOPSIKA UJTH peXXMa
Mpobaliny, TPeNSITCTBOBAHME OTIIPABIECHHIO NPaBO-
CYIUsl, HATMYUE TIPOTPAMMBI 110 0OeCeYeHUIO
coOoaeHNsT 3aKOHOJATEIhCTBA, TOOPOBOJBHOE
MpEeROCTaBIeHUE CBeIeHUM, coaeiicTBUE OOBH-
HeHYI0®, Pa3sMep caHkuuii (mrpad) CTABUTCS B
TIPSIMYI0 3aBUCUMOCTH OT YPOBHSI BAHOBHOCTH, YTO
MO3BOJSIET B CJIyYae TIPECTYITHBIX HAaMePEHWHN TN
KCTIOJIb30BAHWSI KPUMHWHAJIBHLIX CPEACTB JIUILIUTH
TOCPEACTBOM Ha3HAYEHHST BRICOKOTO 1ITpada Kop-
MOPALHIO BCIKOTO NMYIIIECTBA.

XapaKTepUCTUKU KOPITOPATUBHON BUHBI TAKKe
MOTYT COIEePXaThCs B OTAEHBHBIX 3aKOHaX. B gacT-
HOCTH, COTTIACHO 3akony 0 eapanmusx 1974 2. (Global
Safeguard Investigations; Trade Act), dupma, mpo-
W3BOISILIAA Y COBIBAIOIIAS TOBAP, HE OTBEYATOTIHI
TpeOoBaHUAM OE30MTACHOCTH, ITPU3HAETCS BHHOB-
HOWM, eclIN MPUYMHOU yiuepOa MOCIyKua Oe(eKT,
MOJ KOTOPBLIM MTOHUMAETCST: a) KOHCTPYKTHBHBIH
WX NPOM3BOACTBEHHBIN OedeKT; b) HecooTBeT-
CTBYE MPOAYKIIUM YCTAHOBJACHHBIM CTAHIAPTAM;
¢) moboe HapylleHWe TapaHTHW TTPUTOIHOCTH
FIPOAYKTa K MCIONL30BaHUIO B COOTBETCTBUH C
€ro HazHaueHueM (HeKOMIUIEKTHOCTh, OTCYTCTBHE
Hajiexalled peTyJINPOBKH, OTJIaKU B MOMEHT
npuodpeTeHus: Topapa); d) oTCYyTCTBHE Npeay-
MPEANTENBHON MAPKUPOBKH M OTPAHWINTETHHBIX
YKa3aHWW B WHCTPYKIUSIX TIO SKCIIyaTalUH.
Tlpu 3TOM M0OpPOKAYECTBEHHOE M3Ie/ e MOXET
OBITH 0OBSIBIEHO «IeGEKTHBIM», €CJIN TTPON3BO-

7 URL: https://archive.org/details/ModelPenalCode_ ALI/page/n3/
mode/2up: «...C uenmblo AeHCTBYET TOT, KTO CTPEMUTCS IOCTHYD
HMMEHHO 3TOTO pe3y:161aTa (1); ¢ CO3HAHWEeM [eifCTBYET TOT, KTO HE
IpecieayeT Le N JOCTHXEHHS JAHHOTO pe3yibTata, HO 0CO3HaeT
“BBICOKYIO CTCTIEHb BEPOSITHOCTH” TOTO, YTO €r0 NOBEACHME IIPH-
BEJIET K 3TOMY (2); HEOCTOPOXHO NEMCTBYET TOT, KTO CO3ZHATETLHO
WTHOPWPYET CYLIECTBEHHBI W HEOTIPABAAHHBIH PUCK HACTYTITe-
HUS peaysrara (3); HeGpeskHO JCHCTBYET TOT, KTO HE CO3HAET Ha-
JIMYKS CYLIECTBEHHOTO M HEONPABIAHHOIO PUCKA HACTYILICHHUS
pe3yJibTaTa, O YeM OH JODKEH ObUT 3HATH (4)».

8 URL: https://www.ussc.gov/

IUTEJIeM MOMYIIEHbI «XaJaTHOCTb, HEOpEeXHOE
OTHOIWIEHNE» K MOTPEONTENIO, YTO BhIpaXkaeTcs:
a) B HAIMYMY B U3ACIUHN TOTCHLUMATBLHO OTTAaCHBIX
KOHCTPYKTUBHBIX PEIICHUH U 3JIEMEHTOB (OCTPBIX
KPOMOK, BBICTYTAIOLINX YacTed M T.J1.); b) Hexo-
CTaTOYHOM 00BEME UCTIBITAHU i, TIOATBE PXKIATOITHX
0€30IMACHOCTb M3ACINS B OKCIUTyaTallly, MPOBO-
JUMBIX 0 €T0 3armycka B MTpoaaxy; ¢) HETOYHOCTH
opMyTHPOBOK B MHCTPYKIINSAX 110 SKCIUTyaTalllH,
KOTOpasi MOXET OBITh BOJIBHO MCTOJIKOBAHA U MTPH -
BECTY K HEMTPABUIEHOMY HCTIOIB30BAHMIO U3/IENTVIS.
Kpowme Toro, hrpMa MoKeT OBITh ITPHU3HAHA BUHOB-
HOM B Cly4asix, KOrga MmoTpeOnTenb MCTIONIb30BAT
W3Aene He TT0 Ha3HavueHWio, HO GUpMa-m3roTo-
BUTEJIb MOTJIA MIPEABUACTD TAKOE Hebe3omacHoe
WCIIOTB30BAHME M He MPeAyNpeauia ero 06 3ToM,
a TaKXe €CITV B MOMEHT BBITTYCKa M3ICITNST OTCYT-
CTBOBAJI MOTEHITMATLHO ONACHETH TeheKT, KOTOPBIiT
TTOSIBUAJICS B XOJI€ €T0 HOPMAJTLHOM SKCIUTyaTalluH,
HO (pMPMa-U3rOTOBUTENTH MOTJIA 3TO TIPEIBUIETE.
dupma 0cBOOOXKIAECTCS OT OTBETCTBEHHOCTH JINILb
B TOM CJIy4ae, €CJIy TOPTYIoliash OpraH|3amusl Win
MOTPEOUTENH BHECTTN KaKUe-THO0 UBMEHEHHS B U3~
Jejaue, KOTOpbIe U MOCTYKUIIN TTIPUUYMHON yinepba’.

3akoHopaTenbcTBo CIITA TakKe IpeIoCcTaBIsIeT
KOPTIOPaLH{ BO3MOXHOCTE MPHU3HATE CBOIO BUHY W
TEM CaMbIM CMSITYUTEL TUOO OTCPOUMTE YTOJIOBHOE
HaKa3aHUE W00 MOJYYUTh UCTILITATCILHEIN CPOK
B KauecTBe abTEPHATHBEI peajibHOM Kape.

B Kaname ropuanyeckue JMIla MOTYT OBIThH
TPMBJIEYEHBI K YTOJIOBHON OTBETCTBEHHOCTH 34
YMBIIIJICHHBIE ACUCTBYS B Tpex ciydasx (cm. 22.1
YK Kanaowt). [1ns 310TO, IEHCTBYSA, KAaK MUHUMYM
YACTMYHO, B MHTEPECAX OPTaHM3aLWH, OOWH U3 ee
TOTI-MEHEKEPOB TOJTKEH:

a) MCNOJb30BaTh CBOW IOJKHOCTHBIE TIONTHO-
MOYUS TIPU YIACTHH B NMPECTYILUICHUH;

0) UMes TICUXWYECKOE COCTOSTHHE, IOCTATOYHOE
IJIS1 IPU3HAHWST YYaCTHUKOM IPECTYIJICHUS, ¥
JIEHCTBYS B TIpene/iaX CBOMX JOJKHOCTHBIX TTOJTHO-
MOYNH, pYKOBOIWUTE TIPENCTABUTENSTMA OPTaH!-
3alIMM TaK, YTOOBl OHU BBITIOJIHSIN TTOPYYEHUS,
CBSI3aHHEIE C TIPECTYIUICHUEM;

B) OCO3HaBAas, UTO MPEACTABUTETh OPTaHU3aINN
CTajJi WJIn cobUpaeTCs CTaTh COYYACTHUKOM TIpe-
CTYIIJIEHMSI, HE TIPEANTPUHATE BO3MOXHBIX Mep 110
MPEIOTBPAUIEHUIO TAKOTO MPECTYIICHWS.

ITpenycMoTpeHa ¥ OTBETCTBEHHOCTh IOPUIH -
YECKOTO JTUIIA B cliyyae, KOTAa IPECTYIIEHUE CO-
BEPLICHO B PE3yJbTAaTE IMPECTYMHOMN XaTaTHOCTH
(cm. 22.2 YK Kanaobr). B 3TOM ciydyae HeoOX0IuMO
JI0Ka3aThb, BO-TIEPBHIX, YTO, AEUCTBYS B TMpeAesax
CBOMX JOKHOCTHBIX MMOJTHOMOYMI, OTMH WK He-

®  URL: https://www.usitc.gov/press_room/us_safeguard.htm
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TEOPUA 1 TTPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAUA

CKOJIBKO MIpEICTABUTENICH OpPTaHN3AIIUH SIBJISUTMCH
YYACTHUKAMU TIPECTYTIIEHWSI, 2 BO-BTOPBIX, UTO
PYKOBOJICTBO OpPraHM3alliy, OTBeYaloniee 3a Ha-
NpaBJieH}Ee pabOoThI, CBA3aHHOE C TIPECTYTUICHHEM,
HE NMPeINPUHSIIIO OOBIYHBIX B TAKOW CUTYAITHH Mep
ITO KOHTPOJIIO AEATEABHOCTH CBOMX MMOJYMHEHHBIX,
KOTODBIC MOIJIY Obl BOCIIPENSTCTBOBATE COBEPIIE-
HUIO TIPECTYTIICHNS.

O6cTOATENBLCTBA, OTATYAIONINE BUHY OpPTaHU-
3aLMi, TI0 OOJIBILECH YAaCTH CBSI3aHBI C UCITONB30~
BaHWEM IEJTOBOW PETYTAIIMY W MOCIEACTBUSIMH
COBEpUICHHUs TIPECTYIVIEHUN. YCcTaHaBIWBas IIE/IH
W TIPUHLUNBI HaKa3aHUs, 3aKOHOAaTe/Ib YKa3hIBa-
€T Ha (aKkTOpHI, YINTHIBAEMEIE TTPU HAZHAYEHUU
HAaKa3aHMs, BKJTIOUAs TTONYUYEHNE OpTaHM3aluei
B PE3YJILTATE MPECTYTUIEHUST KaKOH-JIN0O0 BBITOIEI,
TTOTTBITKY OPTAaHU3aLUY CKPBITE CBOV AaKTWBBI WIN
npeoOpa3oBaTh UX B APYroe MMYIIECTBO, YTOOBI
MOKa3aTh HEBO3MOXHOCTD OTIATHI WITpada 1 BO3-
MetmeHus yimep6a (cm. 718.21 YK Kanaoe)'.

B ABcTpaiuu 10puaMIECKOMY JULY BMEHSETCS
OCYWECTBIEHHE 0OBbEKTUBHOUN CTOPOHEI COCTaBa
MPECTYMJICHUST B CJy4ae €ro CoBeplieHusT paboT-
HYKOM JaHHOTO I0pUAMYECKOTO JUIIA, CIIYXKATIUM
WJIM ar€HTOM, IEUCTBYIOIIMM B paMKaX CBOUX TPY-
IIOBBIX OOSI3aHHOCTEW WJIN TIOMTHOMOYU (cm. 12.2
YK Aecmpanuu).

CyObeKTHBHASI CTOPOHA COCTABA MPECTYIUICHMS,
T.€. BUHa (fault element) B hopMe yMuIcna (infention)
WJI NETKOMBICINS (recklessness), BMEHSIETCS IOPUAH-
YECKOMY JIMLLY B TOM C/Ty4ae, €CJIM OHO OCPEACTBOM
JEWCTBUAT WJIN Oe30efCcTBUS COBETa TMPEKTOPOB
WJIY TOTT-MEHEIKEPOB BEIPAXXEHHO UJTM MOTYAJIMBO,
MPsIMO WX KOCBEHHO, B TOM YHCJIE TTIOTBOPCTBYSA
(hopMUPOBAHNIO W TIO/UTEPKAHUIO KOPTIOPATUBHOMN
KYJBTYPBI, TEPITUMON K COBEPIIEHUIO MPECTYTLIE-
HUH, YU IPEANPUHUMAST HEAOCTATOUYHBIE YCWINS T10
CO3MaHWI0 KOPTIOPATUBHOM KYJTBTYPBI, TIPOTHBO-
CTOAIIEH KpUMWHAIBLHBIM IIPOSIBIICHUSIM, CAHKITH -
OHHMPOBAIO WIN Pa3pelInio COBEPIICHNE JAHHOTO
npectyriyienust (n. 1, 2 ecm. 12.3 YK Ascmpanuu).
Taxcke 1opHANYECKOE JIMIO MOXET HECTH YTOJIOBHYIO
OTBETCTBEHHOCTh MPH HAJIMYMY BHHBI B GOpME He-
6pexyocTn (negligence, cm. 12.4 YK Aeécmpanuu).

TakuMm 06pa3oM, AT MPU3HAHUS KOPIOpALINU
BHWHOBHO JTM0O0 HA OCHOBE TIPUHIINITA WACHTU D K-
KAallU¥ €/ IPUCBaNBAETCH BUHOBHOE OTHOIIECHME
(B dopMax yMBICTa WIN HEOCTOPOXXHOCTH) PYKO-
BOJICTBA KOPIMOpPALUK K MPU3HAKaM O0BEKTHBHOM
CTOPOHBI IPECTYTLICHMSI, COBEPIIAEMOTO OT UMEHH
U (WIV) B MHTEPECAX KOPITOPALIMH, TMOO JOKa3bI-
BaeTCAd KPpUMHMHAIbHbBIA XapaKTep KOPNOpaTUBHOM

KYJIBTYPHI.

1 URL: https://laws-lois.justice.gc.ca/eng/acts/c-46/

JlOXTprHa KOpPNOpaTHBHOM BWHEI, BbIpaXKalo-
LIefcs B KOPIOPATHBHOW TMOTUTHKE W MIPAKTUKE,
MTO3BOJIFET YUECTh POJIb OPTAaHU3ALMOHHbIX MeXa-
HU3MOB, CIIOCOOCTBYIOLINX COBEPIICHHIO MPaBO-
HapyiieHWi. B wacTHOCTH, KpMMWHANTBHBIN Xapak-
TEP KOPIIOPATUBHOW KYJIBTYPHI MOATBEPXKIAETCS
(a) HaNTMYVEM YIIOTHOMOYMBAHMS HA COBEPIIEHUE
TOTO XK€ CaMOTO WJIW TTOTOOHOTO MPECTYIAEHNSE OT
WMEHU PYKOBOINTENSI KOPTIOPAIINH (T.€. CIIYKALEro,
areHTa WM YNHOBHWKA KOPIIOPALMH, UMEIOIIETO
00sI3aHHOCTM TAaKOTO XapaKkTepa, YTO ero WK ee
TTOBEIEHHE MOXET 000CHOBAHHO paccMaTpUBaThCA
KaK OJIMLIETBOPEHNE MOTUTUKN BCEH KOPTIOPAINHN);
(b) oco3zHaHMEM CITyKAIIM, aTeHTOM VJTH YWHOBHW~
KOM KOPITOPAIlM, KOTOPKIN COBEPILIVJI TAHHOE TIpe-
CTYTIEHHE, TOTO, YTO PYKOBOOUTEh KOPIOPAILINH
VYIIOMTHOMOYUT WJIW Pa3pelliuT COBEPIICHUE JAHHOTO
npecTyIuieHust (§ 4 cm. 12.3 VK Ascmpansuu).

MakcuMaIbHO LIMPOKasl OTBETCTBEHHOCTE IOPH -
JUYECKWX TNl ycTaHoBieHa B FOAP, rie komMmmaHust
HECET YTOJOBHYIO OTBETCTBEHHOCTH 3a J1000¢
TIPOTUBONPaBHOE TMOBENEHNE €€ COTPYIHNKA, CO-
BEPIICHHOE MTPY OCYUIECTBICHUW VM CBOWX ITOJTHO-
MOYUI UIU BHIMOJHEHUN CBOMX OOSI3aHHOCTEM
(cr. 332 Yeonosro-npoueccyansroeo saxona FOAP)',

CornacHo 3aKOHOMATETBCTBY DPaHIINN, YMbICEN
¥ HEOCTOPOXHOCTDb SIBISAIOTCS (pOpMaMU BHUHBI.
«O0111as1 BMHa» KaK MPU3HAK JIDOOTo MPeCcTyIHOro
JeSTHUST XapaKTepU3yeT — B COBOKYTTHOCTH WHTEN -
JIEKTYATBHOTO ¥ BOJIEBOTO MOMEHTOB — OTHOIIICHHE
JIM1Ia K COBEPIIIAEMOMY 1 €TO TIOCIEACTBUSIM.

Bce mpecTyrnienus n 6obInast YacTh MPOCTYTI-
KOB (MaJloO3HAYNTEIbHbBIE YTOJOBHBIE TPaBOHA-
PYIIEHUSI) MTPEATIOIaTalOT BUHY B (DOpMe YMBICA,
T.e. OCO3HAHWME JWIOM HE3aKOHHOCTW NeTHUS, a
TAKXKE XEJIaHHE COBEPUIUTD €T0 Y AOCTUYb BPEIHBIX
TIOC/IEACTBYI. 3HAHWE YTOJIOBHO-TIPABOBOTO 3alIPe-
Ta Mpe3toMUpYyeTcs (MCKITIOUEHWE COCTABITITOT CITy-
TaM, KOT/Ia MMEET MeCTO I0praAnIecKas o1mnbKa, Ko-
TOPYIO UCTIOJITHUTEIIB HE MOT U36exXath, — cm. 122-3
YK ®panyuu). BuiienasiioTcss TaKWe CTENMeHU
yMBbICiIa, KaK npedymbices (KBaTUPUUVPYIOITHM
MPU3HAKOM psia TpecTYIUIEHN I — yMBICe, chop-
MWPOBABITNACA 10 OEWCTBHA IO COBEPIIEHUIO
OTIPEACNIEHHOTIO NMPEeCTYIJICHUI UV TPOCTYIKa,
cm. 132-72 VK Dpanyuu) N cneyuanvubii ymoicen
(coaepsxareecss B TUCITO3WLINY yKa3aHWE Ha CO-
BepHIEHNE ISSTHUS C OTIPEISIICHHOMN 1IENBI0).

HeyMbINIZIEHHBIM CUUTAETCA CO3HATEXbHOE M
BOJIEBOE TIOBEAEHMNE UCTIOIHUTENSA, IPH KOTOPOM
OH HE CTPEMMTCS HU K KaKOMY BPEAHOMY I10-
CIIEOCTBUIO («I10 OTUIONIHOCTH, HEOCTOPOXKHOCTH,

1 URL: https://www.legislation.gov.au/Details/C2019C00043
2 URL: https://www.gov.za/documents/criminal-procedure-act-
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TEOPUA U TIPAKTUKA KOHCTUTYLIMOHHOI'O ITPABOCYAKA

HEBHUMAHMIO, HEOPEKHOCTH WJIW NOTPELIHOCTH B
OTHOUIEHWH 00S3aHHOCTH 0 OE30TTaCHOCTH WIN
NIPEIOCTOPOXKHOCTH, BO3JIOKEHHON 3aKOHOM MITU
pernaMeHTaMu», ab3. 1 cm. 221-6 YK @panyuu).
ITpu HEYMBITIJIEHHOW BUHE YTOJIOBHASt OTBETCTBEH-
HOCTH HACTYIaeT TOJIbKO TOIHa, KOorga AeHCTBUS
JIVIa TOBJIEKAH TIXKHE IOCIEACTBUS (CMEPTh
YeJIOBEKA, TEJIECHBIE MOBPEXKICHMS, TTOXap 1 T.M.)
7mb0 COBEPIIEHBI CMEUATBHBIM CYOBbEKTOM. DTa
dopmMa BHHBI TIPUCYIIIA TOIBKO ITPOCTYIIKAM.

IpunaTHE HOBOTO Y20108H020 Kodekca Dpan-
yuu 1992 2. 3HaMEHYET YXKECTOUCHUE KPUTEPUEB
BUHOBHOCTH, TIPUMEHSAEMBIX B OTHOIIIEHUHU OpH-
IWYECKWX JIWI, TaK KakK JUis WX TIpUBJICUEHWSE K
VYrOJIOBHOM OTBETCTBEHHOCTH B OOJIBILIMHCTBE CJIY-
JaeB JOCTATOYHO BUHBI B DOpPME HEOCTOPOKHOCTH.
IMpw Ha3zHAYeHWN HaKa3aHWSI YIUTBIBAIOTCST KaK
CMATYAOIINE, TAK M OTSITYAIONINE OTBETCTBEHHOCTh
00CTOSATENbCTBA (MPUUYMHEHHBIN ylIiep0, pasMep
VMYILIECTBEHHOM BBITOIBI, TIOJTYYEHHOMW B Pe3YJIbTa-
Te COBEPILICHMS HPECTYIJIeHWs1; (DaKT MOBTOPHOTO
COBEPIIEHUS, COTPYIHUYECTBO IOPUAUYECKOTO
JIALA C CYIIOM M CITEACTBUEM U T.I.)"°%.

B Hopeernu 1opuanyueckoe JIULO MOANEXKAT Ha-
Ka3aHWIO B ¢JTyYae, €CJIM OHO TIpeAHAMEPEHHO WIN
IO XaJIaTHOCTH TIpE/UTaraeT Ha TIPOAAXy WITH [
pacTipocTpaHeHNS JJEKapCTBO, KOTOPOE IO MPUYKHE
VHTPEAUEHTOB TIJIOXOTO KaueCTBa, HEIIPABWJIBHOTO
U3TOTOBJIEHNST VIV TIO aHAJTOTUYHBIM TTPUYNHAM
BPEIHO JJI 310POBbS WJIM HE 00J1a1aeT UHBIMU He-
o6xonnMbIMU KauecTBaMU (§ 360 YK Hopeeeuu)'.

B CrioBeHMM I0PUANYECKOE JULIO0 MOKET HECTH
OTBETCTBEHHOCTb TOJJBKO 32 yTOJIOBHBIE IPECTYTIIIE-
HUs, COBEPILCHHLIC MO HEOCTOPOXHOCTH, B CBSI3U
C TEM YTO €To MpaBJIeHNEe WY HaA30PHbBIE OpraHbl
HE OCYIIEeCTBIISUTU HaJIeXKalluii KOHTPOIb Hall 3a-
KOHHOCTBIO IeICTBUI pabOTHUKOB'?,

B ®PT BuHa onpeaersieTCs Kak XapaKTepu3yio-
IIeecs YIpeYHOCThIO OTHOINCHHME UCTIONTHUTENS K
JestHyio. Pasznuyarotces ABe GOpMbl BUHbI: YMBICEI
M HEOCTOPOXHOCTh. Mo YMEICTIOM TTOHWMAaETCst
HaJIMUMe Y AN OCO3HAHMS TIPOTUBOIPABHOCTH
CBOETO MOBEACHMS M HATHYME BOJIW, HATTPABJICHHON
Ha cOBepIIIeHNE TAHHOTO TIPOTUBONPABHOTO ISSTHMST.
HeocTopoXXHOCTh UMeeT MECTO TOTrda, KOrjaa JHUIIo
TIPEHEOPETAET OCMOTPHTENLHOCTHIO, KOTOPYIO OHO
OLUTO B COCTOSTHWW WM 003aHO B NaHHOM cyJyae
TIPOSTBUTH B CMJTY CBOMX JIMYHBIX CHOCOOHOCTEN U
3HaHUM. [TpsiMOI BUI YMBICITA YCTAHABIMBAETCS TTPU
HaJIMIMUK y CyOhEeKTa ONIPENEIEHHOTO HaMEPEHHS
(zesm). TTpu KOCBEHHOM YMBICJIE JIMLIO JIMHIb JOMY-

B URL: https://www.legifrance.gouv.fr/affichCode.do?cid Texte=L
EGITEXT000006070719

4 URL: https://lovdata.no/dokument/NLE/lov/2005-05-20-28
5 URL: https://www.wipo.int/edocs/lexdocs/laws/en/si/si04Sen.pdf

CKaeT BO3MOXHOCTh HApYIICHWS 3aKOHA 1 JaXe CO-
[JIAHIAETCs ¢ HACTYTUTEHWEM TOCTIEACTBHIT, KOTOPBIX
OHO He xeJiaeT. Haka3pIBaeTcs TOMBKO YMBIIILIEHHOE
JesTHUE,, €CITV 3aKOH TIPSIMO HE MTpeIycMaTpUBaeT Ha-
Ka3aHWe 3a HEOCTOPOXHOCTE (§ 15 YK @PI).

Xotd B [epMaHUM I0pUANIECKOE U0 HE MO-
KET OBITH NMPUBJIEYEHO COOCTBEHHO K YrOJOBHOMN
OTBETCTBEHHOCTH, €70 OTBETCTBEHHOCTH 32 NTPaBo-
HapylIeHWst MpeayCcMOTpeHa 3akoHom 06 admu-
HucmpamueHoix npasonapyuienusx 1987 e. (Gesetz
tiber Ordnungswidrigkeiten), COTJIACHO KOTOPOMY
K OPUINYECKOMY JULY MPUMEHUMBI ITpad U
KoH(UCKAIIVST / BO3ME3IHOE U3BbATHE UMYLIECTBA.
CyMMa agMHUHUCTPATHBHOTO 1uTpada TS IOpHUIn -
gecKUX M1 065A3aHa MpeBbIIaTh pa3Mep puHaH-
COBO BLITONIBI, TOJIYYEHHOM IOPUIUIECKIM JULIOM
OT COBepIITEHHOTO MpaBoHapyIeHus. JlomyckaeTcst
HazHaueHVe aAMHAHUCTPATUBHOTO JEHEXHOTO
B3bICKaHUS TIPEANPUSTUIO, €CJIM PYKOBOIUTEND
NPEATNPHSITAST COBEPIIVIT MTPECTYITHOE AESTHNE WITH
aIMUHHUCTPAaTUBHOE MPABOHAPYIIIEHWE U HAPYIIIHJI
TaKMM 00pa30M 00513aHHOCTH,, KACAIOIIAECS CaMOTO
npeanpusitus (cT. 30). FOpuanyeckoe anio HeceT
OTBETCTBEHHOCTD 32 HEHaJiexaniee UCIIOHEHNE
(hU3NYIECKUM JIULIOM €TI0 JOKHOCTHBIX ITIOAHOMO-
YW, JOTTYIIIEHHOE YMBIILTEHHO WITH TT0 XaJlaTHOCTH
W TIOBJieKIllee HapyuieHue (cT. 17.4). Tem cambim
IOPHUANYECKOMY JIMITY BMEHSIETCS BUHA PYKOBOJAU-
Tener ¥ UHBIX pabOTHUKOB'®,

B M3zpawne mo obmeMy TIpaBUIIy KOpIopaus
MOJITEXXUT YTOJOBHOM OTBETCTBEHHOCTH, KOTIA
MPECTYTUIEHYE COBEPILIEHO JTUTIOM BO BpeMsI NCTION -
HEHMST UM CBOMX JOJKHOCTHBIX ITOJTHOMOYHH IO
3a TIpecTyIjieHue, Tpebyloliee JOKa3bIBaHUS TIpe-
CTYITHOTO YMBICSIA JTHOO HEOPEXHOCTHU, €ClV TIPH
06CTOSTEILCTBAX I€JIa U BBUAY NODKHOCTH JIMLIA,
€r0 TIOJIHOMOYHMHI M OTBETCTBEHHOCTH B YIIpaBJie-
HWMW JeIaMW KOPTIOPAITNH CJIE/IyET paccMaTpuBaTh
JiesTHUE, HOCPEACTBOM KOTOPOTO JTUIIO COBEPIIUIO
MPECTYIUICHNE, 4 TAKXKe MPECTYITHBIA 3aMbicen TU00
HeOPEeXXHOCTD JINIA KaK desTHWe, TPECTYITHbIN 3a-
MBICeNT JIU00 HeOPEXKHOCTh Kopnopauu. Ecnu xe
MPECTYIIEHHE COBEPIIEHO MOCPEACTBOM Oe3nen-
CTBUS, KOTHAa 00513aHHOCTH COBEPIITUTH JIEVICTBUE
JieXajla HemocpeACTBEHHO Ha KOPITOpAllNK, TO He
WMeeT 3HAUSHHUSI, MOXXHO JI1 OTHECTHU COBEPIIICHNUE
MPECTYTUIEHWST KAKOMY-TN00 TOIKHOCTHOMY JINITY
KOpHopalyy Wik HeT (cm. 23 3axorna « 06 ye0nr06Hom
npase» locydapcmea H3pauas). Takum obpa3oMm,
KOpIOpaTHBHAS YTOJIOBHAsI OTBETCTBEHHOCTh Tpe-
OVeT yCTaHOBJIEHUS BUHBI, KOTOPas TMOO0 BHITEKAET
M3 YMBIIUIEHHBIX WKW HEOCTOPOXHBIX HESIHUMN

6 URL: https://www.gesetze-im-internet.de/englisch_owig/eng-
lisch_owig.html
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TEOPUA 11 TTPAKTUKA KOHCTUTYLIMOHHOTI'O ITPABOCYAVIA

PYKOBOJACTBa, MO0 Bo3jaraetcs 06e3 yTOUHEeHUS
(hopMEI BUHBI Ha caMy KOPTIOpaLHio (B ciaydae 6e3-
IEeWCTBUS, KOrna 00sI3aHHOCTh IeHCTBOBATD JIEXKUT
Ha caMo¥ Kopriopatnm)'’.

B Anonnw 3akon «O Haka3arusx 3a npecmynae-
HUs npomue okpyscaioueit cpedol» 1970 1., ipeny-
CMAaTpuBas YIrOJOBHYIO OTBETCTBEHHOCTh 34 Ha-
pyHIeHHe TpeOOBaHNI 0 BEIOpOCaX 3arpsA3HSIFOUINX
BEIIECTB, CO3AAIOIINX YTPO3Y 3A0POBBI0 U XU3HU
JIIOOEH, B KaUeCTBE OCHOBHOM (OPMBI BUHBI Ha-
3BIBAET HEOPEKHOCTR 'S,

B cooTBETCTBAM C YrOJOBHBIM 3aKOHOOATEb-
ctBoM KHP npecTtynHas negTenbHOCTh Iopuanye-
CKUMX JIUI] MOXET OBITh TNOO YMBILINEHHOH, b0
HEOCTOPOXHON. YMBILLICHHBIM MPECTYIIICHUEM,
COBEPINEHHBIM IOPUINYECKHUM JIUIIOM, CUNTAIOTCS
TIPOTUBONPABHBIE NEWCTBUA UX PYKOBOJIWUTEIECH
(MHBIX OTBETCTBEHHBIX JAUI), MpecaeayIOmnX
KOPHOPATUBHEIC BBITOABI IyTEM HapyHIeHWs 34-
koHa. Tlpy coBepllleHUN IOPUANIECKHUM JTULIOM
MPECTYIIJIEHUS TIO HEOCTOPOXHOCTH B NEATEb-
HOCTM PYKOBOJICTBA JOJIXHBI TPUCYTCTBOBATH
NMPU3HAKW HEHaAJeXallero OTHOUIEHUS K WC-
TIOJIHEHUI0 00SI3aHHOCTEM, MOBAEKIIIETO 32 COOOH
OTACHBIE TIOCIeCTBUA. TeM caMbiM (hopMa BUHBI
YCTaHABIWBACTCS TyTeM ONpeneaeHusT (OpMEI
BHUHBI MCTIOJHUTENEH COBEPIIEHHOTO MPECTYTI-
neHus. Tak Kak B comepKaHHWe BUHBI BXOAAT Ta-
KHWE €6 KOMAOHEHTHI, KaK CO3HAaHWE W BOJS, TT0-
CTOJIBKY, ECJIN PYKOBO/ICTBO IOPMANYECKOTO JH1IA
OCO3HAET OOIIECTBEHHYIO OMAaCHOCTh ACSAHUS U
XEJaeT HACTYTIJIEHUST OMACHBIX NOCITENCTBUM,
TO 3TO COCTOSIHME CO3HAHUS M HalpaBIeHHOCTH
BOJIY PACIIPOCTPAHSIIOTCS Ha I0PUANYECKOE JIUIIO.
ITockoMbKYy MHCTUTYT KOPTTOPATUBHONW YTOJOB-
HOW OTBeTCTBeHHOCTH HampasiieH B KHP mpesxxnae
BCETO Ha MPENyNpexXIeHNWE TPeCTyMIEHNH, Cco-
BEPINAEMBbIX B LEIAX U3BJICUEHUS HEIETAJIbHBIX
JOXOIIOB, B ITOAABJISIONIEM OOJIBIIMHCTRE CIyYaeB
BUHA IOPUAMYECKOTO JIULIA BBIpaxaeTcs B popMme
yMmbicaal®.

OT1cyTcTBUE MO0 HEOIOCTATOK YKa3aHWM Ha
(hopMy BUHBI IOPUANYECKMX ULl — MPEXIE BCETO
B T€X TIPABOTIOPSiAKAX, T/IE CIEIOBAHHWE TIPUHITH-
My WHAWBUAYAJILHOW BHHBI He cOaJaHCUPOBAHO
MIPUHLUUTIOM MACHTUMDUKAIIMY, — BOCTIOJTHSICTCS
WHOTIa [eTaiM3alneil cMATYAIINX U OTIrvya-
IOIKUX 00CTOSITENbCTB, KOTOPBIE BIMSIIOT Ha BUI,
W TIpedes n30MpaeMoil B OTHOIIEHNUH OpHAMYe-
CKOTO JIWIIA YTOJJOBHO-TIPABOBOW CaHKIWKW (71100

7 URL: https://knesset.gov.il/review/data/eng/law/kns8_penallaw _
eng.pdf.
8 URL: http://www.env.go.jp/en/laws/policy/basic/index.html

¥ URL: https://www.fmprc.gov.cn/ce/cgvienna/eng/dbtyw/jdwt/
crimelaw/t209043 . htm

MHOW Mephl YTOJMOBHO-IIPABOBOTO XapaKTepa).
Tax, Hanmpumep, B AzepbaiimkaHe NMpu ycra-
HOBJIEHMM BU/A U TIpEHesia YyrojJOBHO-TIPAaBOBOM
MEPBI, IPUMEHSIEMON K I0PUAWYECKOMY JINITY,
MPWHHAMAIOTCS BO BHUMAHWE XapakKTep W CTEMeHb
ODO1IECTBEHHOM OMAaCHOCTH NTPECTYIUIEHUS; 00hEM
BBITOJIBI, TIOJTYYEHHOM IOpUINYECKIM JIUIIOM B pe-
3yAbTaTe MPECTYTUICHUST, UJTN XapaKTep U CTETIEHD
obecrie4eHUST €0 MHTEPECOB; KOJIUIECTBO MpEC-
TYTUIEHW Y TSKECTD UX TTOCJIEACTBUH; CONEeCTBUE
B PACKPBITUM MPECTYTNIEHNSA, U300JINYEHU €TO
YYaCTHUKOB, PO3BICKE U HAXOXICHWUM UMYHIE-
CTBa, TMOJTYYEHHOTO B PE3yJIbTATE TIPECTYIIIIEHUS;
T00pOBOJBHOE BO3MENIIEHWE UITN YCTPAaHEHVE Ma-
TEPUAIBHOTO M MOPAJIBHOTO Bpeaa, TPUUYNHEHHOTO
NPECTYIUIEHUEM, UHBIE MEPBI, IPEANTPUHATHIE
IOPUANUYECKUM JIUTIOM IS YMeHBIIEHNs Bpejia,
IMPUYUHEHHOTO MOTEpPIEBUIEMY JIMILY; 00CTOSI-
TEJAbCTBA, XapaKTEepU3UPYIOIINE IOPUANIECKOE
JIW10, B TOM YU cile TpUMEHeHWEe paHee YTOJJOBHO-
MPAaBOBBLIX MEP B OTHONIEHWM €T0, JNO0 3aHSTHE
6JIarOTBOPUTENBHOCTBIO HJIM MHON OOLIECTBEHHO
TTOJTE3HOMR IESTEABHOCTHION,

TakoBbl OCHOBHBIE MOIXOMABI 3apyOEKHBIX 3a-
KOHOJATENLCTB K TpobJieMe ornpeaeieHus (popMBI
BWHBI TIPY BO3JTOXEHUW Ha I0OPUINIECKOE JINIIO
NyOJIMYHON OTBETCTBEHHOCTH?!,

IepeiigemM K cxxaToMy 0030py TIOAXOAOB K pac-
CMaTPWBAEMOI TTpobieMe BBICUINX CYIOB, B TOM
YUCJIe BBIPAXEHHBIX B X0J€ KOHCTUTYUMOHHOM
TIPOBEPKYU 3aKOHOAATENLCTBA 00 AaAMUHUCTPATHB-
HO¥ (YTOJIOBHOM) OTBETCTBEHHOCTH I0PUANUYECKIX
JINLL.

Ewe B 1909 1. BepxoBnubiii cyn CIIA, paccMmar-
puBasi neno New York Central and Hudson River
Railrood Co. v. United States, olileHUN KOHCTH-
TYUMOHHOCTb conepxaiueicss B Axkme Iaxunca
( Elkins Act) HOpMBI, KOTOpast ycTaHaBIWBAJIa, UYTO
JeWCTBUE WIU Oe3AeMCTBUE CIYXAIIETO KOPHOo-
palum, IefCTBYIONIEr0 B paMKax CBOUX CIyXKeO-
HBIX TTOTHOMOYWIA, CYUTAIOTCS JeHCTBUEM WJIH
Oe3necTBMEM caMOW KopIiopauuu (NMpUHLIKI
uaeHTudukanuu). Bepxosusist cyn CILIA He co-
TJIACWIICS C apTyMEHTalMel OXHOMW M3 CTOPOH O
HecooTBeTcTBUN KoHcturynmu CILA nmonoxeHus
HAa3BAHHOTO 3aKOHA 00 OTBETCTBEHHOCTH KOPIIO-

2 URL: http://continent-online.com/Document/?doc_id=30420353

2 Cwm. taxke: Diskant Edward B. Comparative Corporate Criminal
Liability: Exploring the Uniquely American Doctrine through
Comparative Criminal Procedure // The Yale Law Journal.
Vol. 118. No 1 (Oct., 2008) ; Dubber Markus D. The Comparative
History and Theory of Corporate Criminal Liability // New
Criminal Law Review: An International and Interdisciplinary
Journal. Vol. 16. No 2 (Spring 2013) ; Catargiu M. The origins
of criminal liability of legal persons: a comparative perspective //
AGORA International Journal of Juridical Sciences. Ne 3 (2013).
URL: www,juridicaljournal.univagora.ro
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palyy 3a ASHCTBUS CYKaILVX, aTeHTOB U COTPY/I-
HWKOB, TIOCKOJIBKY HaJIOXeHWE Tpada Ha Kop-
TOPALUIO 32 OEHCTBUE €€ COTPYIHUKOB CBOAUTCS
K U3BATHIO ICHET Y HEBUHOBHLIX aKITMOHEPOB U WX
HaKa3aHWI0 06e3 MOIKHOTO CyAeOHOTO mpoilecca.
B urtore On11a mpr3HaHa BO3MOXHOCTH ITPHUBIICYE-
HUSI KOPTIOpallMi K YTOJIOBHOM OTBETCTBEHHOCTH
Ha OCHOBE MPUHIINTIA WICHTUDUKALWH: «IeHCTBIE
areHTa (MMpeaCTaBUTENS), OCYLIECTBISIONIETO aeie-
THPOBAHHLIC €MY IOJIHOMOYUSI, MOXET KOHTPOJIH -
poBaThbCsl B MyOGAWYHBIX WHTEpPECaX TTOCPEACTBOM
BMEHEHMS ero AeHCTBUS B BUHY pabOTOIATENIO U
H4a3HAYEHWSI HAKa3aHUS KOPIIOPALINY, B MHTEpecax
KOTOPO¥ OH NeWCTBYeT»?2,

HecMmoTpst Ha To 4To paHee, B IIpelieAeHTHOM
nene Kalpanath Rai v. State BepxorHbiit cyn MH-
QW TTIOCTAHOBWI, YTO KOMITAHWH HEe MOXET ObITh
NPEIBLABACHO OOBUHEHUE B COOTBETCTBUU € 3a-
KOHOM 0 npedomapaujeHul meppopucmu4ecikol u
noodpuieHoU desmeavHocmi, TTOCKOJIBKY CYILECTBYET
KOHCTUTYUMOHHO O0YCJIOBICHHOE TpeOOBaHNE B
OTHOIIIEHUU mens red, KOTOPOE OCTAETCS HEBBI-
TMOJHEHHEBIM B CllyYyae KOpHopaluy, OIHAKO BMO-
cnencTsum B aene Iridiumv. Motorola oH, ccbiiasich
Ha «IIOTPeOHOCTH HBIHEIITHETO BpEMEHN M OOIINX
TEHACHIIMH pa3BUTHS COOTBETCTBYIONIETO PETYIIH-
POBaHMS B CTPaHaX oOLIETO MpaBa», MOCTAHOBMUII:
KOMIIAHMHA MOTYT OBbITh IMPUBJIEYEHBI ¢ OTIOPOIt Ha
TIPUHIIUTT OTOXIECTRICHYS K OTBETCTBEHHOCTH 3a
MPELYCMOTPEHHBIE CTATYTAMM W OOHIMM IIPaBOM
MTpaBOHAPYIIEHHUs, B TOM YHMCIIE T€, KOTOPHIE TPe-
OyIOT mens rea®>.

®enepanpubiii Korctutyunonusrit cyn Iep-
MaHUH B CBOEM pEIIEHUM OT 25 oKTsa6ps 1966 T,
TOJYEPKHYB, YTO YCTAHOBJIEHWE BUHEI KaK YCIIOBUE
MIPUBJIEUEHNS K MYyOJIMIHON OTBETCTBEHHOCTH SB-
JigeTcst GyHIAMEHTAbHBIM TIPUHIIUIIOM TIPABOBOTO
FOCYIapCTBa, pACTIPOCTPAHWIT 00513aTETBHOCTD YCTa-
HOBJICHVSI BUHBI HE TOJILKO Ha YTOIOBHBIE AESTHUA,
HO ¥ Ha UHbIE MPaBOHAPYUICHUSI, YKa3aB, YTO MTPU-
MEHEHHWE JaHHOTO MPUHIINATA PACTIPOCTPAHSIETCA U
Ha IPUBJIeYEHUE K NYOJUYHON OTBECTCTBEHHOCTHU
IOpUIMYECKOT0 Iuila. Eciv K 10puaudecKoMy JIHILY
NPEIBSBISIOTCS TTPETEH3UM YTOJOBHO-TIPABOBO-
IO Xapakrepa, TO ONPEACISIONeH IBiseTCs BUHA
JIWIL, AEICTBOBABIINX B €TI0 MHTEpecax?, YIoMsHeM
TaKXe cepuio pemeHuH, mpuHATEIX DenepansHbmM
KOHCTHTYLIMOHHBIM cynoM TepMaHuH, 1O BONPO-
CaM HeHaiexaliei opraHu3alui KOPIIOpaTHBHOTO

2 New York Cent. & H.R.R. v. United States 212 U.S. 481, 29 S.
Ct. 304, 53 L. Ed. 613 (1909).

2 Cp.: URL: https://indiankanoon.org/doc/162303 ; https://in-
diankanoon.org/doc/18288042/. CM. takxke: Aneja Arti. Multi-
dimensional Aspects of Corporate Criminal Liability: An Indian
Perspective. 2016. URL: www.manupatra.com

# BVerfG, 25.10.1966 — 2 BvR 506/63.

KOHTPOJIS B CBSI3Y C IPUBJICYCHNEM IOPUINYECKIX
JIUTL K OTBETCTBEHHOCTH 32 KAYECTBO BEITTYCKAaeMOM
nponyKumwm («Produkthaftung»)®.

KoHctutyuonHsli cyn Utannu, oTKINKasCh
Ha BbicKa3zaHHy10 ECITY no3uimio oTHOCUTETBHO
TOTO, YTO TIOCKOJBKY NIPUHUMN nullum crimen sine
culpa He HAXOIUTCS MOI HEMIOCPEACTBEHHON KOH-
BEHLIMOHHOWM 3alTUTOMN, TOCTOJBKY €F0 WHTEPIIpE-
TalWs MPUHALIEKUT IUCKPEIIMY HALMOHATHHOTO
33aKOHOJATENs, YKA3aJl: IIPUHLIMIT BUHBI SIBASCTCS
MOJYYNBIIEH KOHCTHUTYIIMOHHOE 3aKpeTTeHne
(pyHIaMEeHTAIbHOW OCHOBOI pa30MpaTe/IbcTBa 110
YTOJIOBHBIM [JI€1aM, a TIOTOMY B JIIOOOM cilydae He
MOXET OBITh UTHOPUPOBAHZ,

ITo mBeIapckoMy NpaBy B paMKax cyocuamap-
HOW OTBETCTBEHHOCTH (TaK Ha3blBacMasi BTOpUYHAst
KOpHOpaTUBHAs OTBETCTBEHHOCTh, STBASIONIASICS,
B OTJINYME OT «IIEPBUYHON KOPIIOPATUBHON OT-
BETCTBCHHOCTH» MO CBOEH CYTH BCIOMOTATEIBHOMN
(OpMO OTRETCTBEHHOCTH ) Ha IOPUAWYECKOE IO
BO3/1araeTcs NnyoauvyHasg OTBETCTBEHHOCTD JIMINh
B CJIyYae, €CJIU ITPABOHAPYIIEHHE HE MOXET OBITh
OTHECEHO K KaKOMY-JINO0 KOHKPETHOMY (hU3nue-
cKoMy JiuIly. UHBIMM CJIOBaMHW, KOMITAHWSI MOXET
OBITE IPHBJICYEHA K YTOJJOBHOM OTBETCTBEHHOCTH,
€CJIV KaKoe-Tnho NpaBoHapyIIeHNE UMEIO MECTO B
XOJ€ €€ JeSTeNIbHOCTHU, ¥ GaKTUUECKUH TPECTYITHUK
He MOXET OBITb YCTAHOBJIEH BBUIY HEJOCTATKOB B
OpTaHM3aLMM AeITeTbHOCTH KOoMTTaHu. HecMoTpst
Ha 310, MenepanbHbIl BepxosHerii cyn [ eiiapyu
MMOAYEPKHYJI HEOOXOAMMOCTDb YCTAHOBJICHHSE BUHEI
W B 3TUX cITyvyasX: JOJDKHO ObITh J0KA3aHO, UYTO IO
KpalHel Mepe OQHO JIMHO, XOTS U He WIEHTU(D WL~
pyeMoe, BBITIOTHUIO OOBEKTUBHBIC U CYOHLEKTHB-
HBIe COCTaBHBIE BJIEMEHTRI MPaBOHAPYTIEHNS (Kax
W B C/IyYae NEPBUYHOMN KOPIIOPAaTUBHOM YTOIOBHOMN
OTBETCTBEHHOCTN)? .

CornacHo pasbsicHeHHI0 KOHCTUTYHMOHHOTO
TpubyHasia [onsium (penieHue ot 3 Hos16ps 2004 1),
3akoHOM «O0 OTBETCTBEHHOCTH KOJUICKTUBHBIX
CyOBEKTOB 32 HESTHUS, 3aTIPEIICHHBIE MO YTPO30it
HakazaHusi» (2002 r) 6612 BBemeHa ocobasg Mo-
Ielb IOPUIAYECKOU OTBETCTBEHHOCTH, UMeEIOIast
PETIPECCUBHBIN XapakTep M CXOXas ¢ YTOJOBHOM
OTBETCTBEHHOCTbIO JIMIIL B CAMOM IIUPOKOM
CMBEICIIE (sensu largo). YTONIOBHas OTBETCTBEHHOCTS,
yKazan KOHCTUTYUMOHHBIN TPUOYHAJ, €CTh JIWIIb

% Cwm., HanipuMep: BVerfG, 09.01.2013, 2 BvR 2805/12.

% URL: http://www.giurcost.org/decisioni/2007,/0322s-07 html.
CM. rtaxke: Mazzacuva E L’ente collettivo come soggetto
nell’ambito del diritto punitivo: modelli di responsabilita e
nuovi strumenti sanzionatori. Analisi comparata con i sistemi di
common law. Milano. 2014.

¥ BGE 142 TV 333. URL: http://relevancy.bger.ch/php/clir/
http/index.php?highlight_docid=atf%3A%2F%2F142-1V-
333%3Afr&lang=fr&type=show_document
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ogHa u3 ¢hopM NyONMYHON OTBETCTBEHHOCTH,
MTPUMEHSONIEeN PeNPeccHio; HAlTHOHATbHOMY
MpaBy U3BECTHHI U WHBIE (POPMBI PETIPECCUM, HE
SIBJISIIOINKMCCST YTOJIOBHBIMM, IPUMEHSITH KOTOPHIE
BIIpaBe TaKKe ¥ HecyaeOHbIe opraHel. Taknm 00-
pa3oM, 3aKOHOIATE b, ITPUHNMAsT JTaHHBINA 3aKOH,
CTPEMWICS K CO3MaHUIO CAMOCTOSITEIBHOTIO BUIA
IOPUANYECKOM OTBETCTBEHHOCTH, KOTOPAas, HE STB-
JISISCh O CYTH CBOEH YTOJOBHOM, HE IIPEITTONATaeT
COOTBETCTBYIONTHE DOPMBI BUHBI U CTAHTAPTHI €€
JOKa3bIBaHMs?,

MTak, BBICIIME CyABI CTpaH OOIIEro nMpasa B
CBOMX TToAxodax K mpobiemMe opM BUHEI I0pUIN-
YECKWX JIVTI TIPEAMTOYHNTAIOT OTTHPATLCS Ha MPYWHIINTI
UIEHTU(DUKALIMU, KOTOPBIH HAIPSIMYIO COOTHOCHUT
¢opMy KopnopaTUBHOI BUHBI ¢ HDOPMOI BUHBI UH-
IUBHUIOB, adGWINPOBAHHBIX C COOTBETCTBYIONIEH
KOpIOpanue.

Briciiiie, BKIIOYask KOHCTUTYIIMOHHBIE, CYIBI
CTpaH KOHTHHEHTAJTEHOTO NPaBa, akKLeHTUpyst hak-
TOP BUHBI IOPUANYECKOTO JINIIA KaK HETIPEMEHHOTO
YCIOBUS NMYOJINUYHOW OTBETCTBEHHOCTH, TEM He
MeHee BO3ACPKUBAIOTCST OT TPU3HAHUS OTIpeAesIs -
IOHIETO 3HaUEeHUS 332 POPMON BUHBI.

Kaxk npencraBiasgeTcs, He SBIsSETCS B 3TOM ITjla-
HE VCKITOUeHWEM M TTO3UlIMg BepXxoBHOTO cyma
HupnepnaHgos, coriacHO KOTOPO# 10puAUYECKOE
JIKIIO MOXET CYUTATHCS COBEPUIMBIINM IEIIUKT,
€CJIV peub WAET O IeHCTBUM, KOTOPOE MPUHSTO
CUMTATh NCHCTBHEM IOPUAWYECKOTO JIMUa (caen-
K€, NMPEANPUHATON TAHHBIM IOPHIWYECKUM JTH-
HOM WM KeM-Tnb0, HaxoasmuMmcs B cepe ero
BJIUSTHUSA), TIPU 3TOM HEOOXOIMMO YCTAHOBWTD
YMEBICEJI, BBIPAXKAIOIIUNICS B SICHO BBIPaXXCHHOM
COTJTACWW IOPUANYECKOTO JINIA HA COBEpIIeHN’e
ero COTPYAHUKOM COOTBETCTBYIOIIUX ACHCTBUIA,
T.€. 3HaTh O ACHUCTBHUAX U OA0OpATH MX (B 3TOM
cIyyae JefiCTBUS COTPYIHMKA PACCMaTPUBAIOTCS
KakK JeHCTBUS CaMOIr0 IOPUIMYECKOTO Juma)?,
B naHHOM ciydae pacKpbiBaeTCs CKOpEE coaepka-
HYWe BUHHBI I0PUANYECKOTO JIUIA KaK TAKOBOE, a He
TIPU3HAKH €€ OTACIBHBIX (DOPM.

*okk

Takum o6pa3oM, IPOBEAECHHBIN Ha YPOBHE HOP-
MAaTUBHOTO PETYIMPOBAaHNS U BHICIIETO (KOHCTHTY-
IMOHHOTO) ITPABOCYIMSI KOMIAPaTUBHEINA aHaIN3
C OYEBWJIHOCTBIO YOEKIAET B HEMPOAYKTHBHOCTH
BKJIIOUEHMs (pOPM BHHEBI B COCTABOOOPA3yIOlTHE
IIPU3HAKKN IMYyOJMYHEIX, B TOM YMCJIE alMWHU-

% URL: http://prawo.sejm.gov.pl/isap.nsf/download .xsp/WDU2004
2432442/T/D20042442TK pdf

¥ Cwm.: HR1July 1981, NJ 1982, 80; HR 14 January 1992, NJ 1992,
413 and HR 13 November 2001, NJ 2002, 219; HR 21 October
2003, NJ 2006, 328.

CTPATUBHBIX, MPAaBOHAPYUICHHH, COBEPIIAEMBIX
IOPUAWYECKUMH JTUTIAMHA — BO BCSIKOM CJTYYae TaM,
rfie my0auYHas OTBETCTBEHHOCTh IOPUANYECKHUX
S O€3YCIIOBHO HE OCHOBBIBAETCS Ha JOKTPHHE
OTOXIECTBNECHNA.
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TOYKA 3PEHUA

[Tonpaeku B Koncrurynmo Pocceuiickor
Megepaunu u npuopuTeT MEXKAYHAPOZHOTO NPaBa:
B MOMCKaX HOBOH ()OPMYADI

Hcnonunos Anekceii CTaHNC/IaBOBHY,

3aBeqyOmMNi Kadeapol MeX/IyHapoTHOTO TpaBa
MocKOBCKOTO rocynapcTBeHHOTO yHUBepcuTeTa (MTY)
nMeHu M. B. JlomoHocoBa,

JOKTOP IOPUINYECKUX HAyK, JOLIEHT

ispolinov@inbox.ru

B HacTodmeit cTarbe TIpOBeACH aHAIM3 TEX MOJOXKEHHIH 34KOHOIIPOEKTa 0 BHECEHMM M3MEHEHUH B
Koucturyumio PO, koTophie KacaloTcss CTIOTHEHWS PEIIEHUN MEXIyHAPOAHBIX CYI0B W TTOJTHOMOYNA
KonctutynmonHoro Cyna PO B 3Tux Bomipocax. ABTOp PUXOAMT K BEIBOIY 0 TOM, UTO XOTS 9TH HOJTOKEHUA
dopMansHO BEIXOOAT 3a paMku Jlocmanmns [Ipe3suaeHTa B YaCTH AeHCTBUST HOPM MEXAYHAPOIHOTO MpaBa
B HAI[MOHAJTLHOM TIPAaBOTIOPSIIKE, 3TU TIOTIPABKY JIEXAT B pyciie JaBHO OXUIAeMOT0, yke Hayatoro KoH-
CTUTYIIMOHHBIM CynioM PD 1 cCOOTBETCTBYIOIIETO TPAKTHKE IPYTUX FOCYIAPCTB MEPEX0Ia OT aOCOMIOTHOTO
MIPUOPUTETA HOPM MEXIYHAPOIHOTO IPaBa K IIPHOPUTETY YCIIOBHOMY, B KOTOPOM KOHTPOJIb 33 COGITIOAEHMEM
3TUX YCIOBU HaxoauTcst B pykax KonctutymornHoro Cyna PD, KoTopeIi 1 6yIeT TOIKOBATL M IPUMEHATD
STH HOBBIE HOPMBI Ha ITPAKTHKE.

Kiouenbie ¢ioBa: nonpasky, KOHCTUTYIIUS, MPUOPUTET MEXKIYHAPOIHOTO ITPaBa, HCIIOJIHEHHE PEILIEHN A

cynos, Konctutyunonusiit Cyn PD.

OnHOM M3 1IeHTpaAbHbIX TEM STHBAPCKOTO €Xe-
rogHoro Ilocnanus Ipesunenta Pocenn B.B. TTy-
THUHa (nasee — [Ipe3wmenT) cTano ero Mpemioxe-
HUE BHECTH psig uaMeHeHn# B Koncturynmio PO
1993 . (masiee Takxe — KoHCTHUTYIIMS), Cpemu KO-
TOPBIX OCOOHSIKOM CTOMT Maest 0 BBeaeHn B KoH-
CTUTYLIHIO TIOJIOXXEHUST O 6E3YCIIOBHOM ITIPHOPUTETE
KoHcTUTY1LIMM B HallMOHATLHOM TTPABOTIOPSIIKE B
TOM CMBICTIE, YTO «TpeOOBAHMS MEXIYHApOIHOTO
3aKOHO/ATEIbCTBA U MEXAYHAPOIHBIX JOTOBOPOB,
a TAKXKE PELICHUS MEXTYHAPOIHBIX OPTaHOB MOTYT
NedCTBOBaTh Ha TEPPUTOPHUU PoCcrY TONBKO B TOH
YacTH, B KOTOPOW OHU HE BIICKYT OTPaHMYEHUS NTPaB
¥ cBOOO IrpaxkIaHWHa, He TIPOTUBOPEYAT HaIICH
KoHcTuTy1mm» . 310 NpeanoXeHye cpa3y e BEI3Ba-
JIO BOJIHY AVICKYCCUH BILJIOTE 10 YTBEPXKICHWI, YTO
Poccust oTka3mBaeTCs OT IPU3HAHUS NPUOPUTETA
MEXXIYHAapOIHOTO MpaBa’.

Ilocne ornawenus [NocnaHusi CKIaabIBalI0Ch
BIIEYATJICHUE, YTO PEYb UAET O HEKOW KOPPEKTHPOB-
ke 4. 4 cT. 15 KoHcturyunn P®, koTopast ceronHs
W3J10XCHA B TAKOM BHUIE:

! Loffe Y. The Amendments Lo the Russian Constitution: Putin’s

Attempt to Reinforce Russia’s Isolationist Views on International
Law? URL: https://www.ejiltalk.org/the-amendments-to-the-
russian-constitution-putins-attempt-to-reinforce-russias-
isolationist-views-on-international-law/

«O06LIenprU3HaAHHbIEC IPAHLIUIIBI 1 HOPMBbI MEXK-
JyHApOIHOTO NMpaBa U MEXIYHAPOAHBIE TOTOBOPHI
Poccuiickoit Pegepaliny ABISIOTCS COCTABHOM
YacThIO ¢¢ NPaBOBOM cHcTeMbl. Ecy MexagyHa-
poaHbIM aAoroBopoM Poccuiickoit Memepaniyu
YCTAHOBJICHBI MHBIE TIPABUIIA, YeM ITPETYCMOTPEH-
HBIC 3aKOHOM, TO MPUMCHSIOTCS TIpaBIa MEXAY-
HApOIHOTO IOTOBOpay.

OTa popmyarpoBKa ObLIa 3aTEM BOCIIPOU3BEIC-
Ha B cT. 5 3akoHa «O MexXIyHapOIHBIX JOTOBOpaX»
1995 . ¢ mobaBIeHHEM HOBOTO ITYHKTA: «II0JIOXKEHUS
MEKIyHapOIHBIX JOTOBOPOB Poccuiickoit Menmepa-
MU, He TPeOyIolue U3TaHUs BHYTPEHHMX aKTOB,
neicTByoT B Poccuiickoi Denepanu Hemmocpe-
CTBEHHO». 3aTeM rnoyioxeHust Koucturyunm PO
n 3akoHa «O MeXIyHapoIHBIX JoroBopax» 1995 1.
TIPaKTUYECKM TOCIOBHO BOCHPOM3BEACHEI BO BCEX
OTEUYECTBEHHBIX OTPACIIEBBIX KOJeKCaxX, HalpuMep
B cT. 7 Ipaxkmarckoro Kogekca PD.

OnHako yxe 17 sHBaps 2020 . mociaegoBanmu
Pa3bsSICHEHUS, YTO [IPEIAIaraeMble U3MCHEHUS B
KoHctutyumio He KocHyTcst TaaBel 1 «OCHOBBI
KOHCTUTYLIMOHHOTO CTPOsI» (Te U HAX0AuTCs 4. 4
cT. 15) n tnaBel 2 «IIpaBa U cBOOOIBI YeTOBEKA U
rpaxaaHuHa». CTajgo MOHSATHO, YTO PeYb MOXKET
HUOTH O BBEACHUM HEKOU crHeluajbHOW HOPMBEI,
KOTOpasi, BO3MOXHO, OyIeT NPaKTHYECKY JOCTIOBHO
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TOYKA 3PEHNA

NOBTOPATH cjioBa [Tpe3nneHTa 06 0TKa3e B IEMCTBUH
TeX HOPM MEXIYHApOTHOTO MpaBa, a TAKKE pellie-
HUI MEXIYHAPOIHBIX OPTAaHOB (BKITIOYAS PEIICHUST
MEXIYHApOIHBIX CYIOB), B TOM CIyJae, €CIM OHH
BJACKYT 3a co00# (a) orpaHWYeHMs IIPAB U CBOOOJ,
yenoBeka u (0) mporuBopeuyat Koncturyuum PO,
ITo cytu, peus Momia OBl TIOMTH O CO3TaHNU HEKO-
€ro KOHCTUTYLIMOHHOTO TIPOTHBOBeca 4. 4 cT. 15,
KOTOpHIH OydeT Mpu3BaH HUBEJINPOBATH PUCKH W
MpoOebL, CBSI3aHHbBIE C Y. 4 CT. 15, T.¢. 0 BO3MOKHOM
nepexo/ie 0T A0COMOTHOrO NPHOPHTETA MEXKIYHA-
POIHOrO NpaBa K ero NPUOPUTETY MO YCIAOBHEM
B BUJE HEIONMYCTUMOCTHU (a) OTpaHMUYEHUS TpaB
YeNoBEKa, TapaHTUPOBAHHBIX KoHCTUTYLIMEH, U
(6) yrpo3sl 0CHOBaM KOHCTUTYLUHOHHOTO CTPOSI.
Ecau 3To Tak, TO Takoil MOIXOA MOXHO TOJbKO
NOOAepXaTh. SIBASASICH JaBHUM M 0€3YCIOBHBIM
CTOPOHHUMKOM M3MeHEHHMS Y. 4. cT. 15 KoHctuTy-
mu P®?) g Bcerga yKasbIBal Ha OYEBHIHBIE He-
JOCTAaTKU (hOPMYJIUPOBKH, MPUHATON B 1993 1.,
kotopyio KoHctutyrmonnsrit Cyn P® nuire Havan
MOAIPABISITb CBOMMU pellieHusiMU ¢ 2014 1.

OnHako B TOM, 4TO KacaeTcs MEXIYHAPOIHOTO
NMpaBa, TeKCT BHeCeHHOTO B ToCyaapCcTBEHHYIO
HdyMy 3aKOHOITPOEKTa O BHECEHUHW U3MEHEHUN B
KOHCTUTYLIMIO COCTOSIT BCEro JiMiilh U3 OOHOFO
MpeanokeHns, T00aBIEHHOTO B CYIIECTBYIOIIYIO
cT. 79 KoHCTUTYIINMN.

Cratbst 79 B ceroaHsILIHEM BAPUAHTE 3BYUUT TaK:

«Poccwniickas Denepativsi MOXET y9acTBOBATh B
MEXTOCYIapCTBEHHBIX 00beIMHEHMSIX Y TIEPEJABATh
VM YacTb CBOUX IOJHOMOYMI B COOTBETCTBUMU C
MeXAyHapoaIHbIMK doroBopamu Poccurickoii Pe-
JIepaluy, €CJI 3TO He BIeUeT 3a coO0# orpaHnye-
HUsI TIpaB ¥ cBOOOI YeToBeKa U rpaXkJIaHuHa U He
MPOTUBOPEYUT OCHOBAM KOHCTUTYLIMOHHOTO CTPOSI
Poccuiickoit @emepaninm».

Jo0aBiieHHOE B 3TY CTaThiO TIPEJIOXKEHVE U3-
JIOXEHO B TAKOM BMIIE:

«PenieHunst MeXrocyagapCTBeHHBIX OpPTaHOB,
TIPUHATBHIE HA OCHOBAHUM TTOJOXEHUM MeKIyHa-~
pomHbIX JoroBopoB Poccuitckoit Penepaliny B UX
HMCTOJKOBAaHWM, TIpoTUBOpevanieM KoHCTUTYIIUH
Poccuiickoit Meneparum, He MomiekaT UCIONHE-
Huo B Poccniickoit degeparimm»,

B xone cocrogBmierocs 3areM oOCYXIEHUSA
MEXTYHApOIHO-TIpaBOBasi 4YacTh 3aKOHOIIPOEKTa

2 Cm., B wactHoctu: McnoaunoB A.C. Cratyc MeXIyHapOIHbIX
IOTOROPOB B HALUMWOHANTBHOM TpaBe: HeKOTOphIe TeopeTHde-
CKH¢ M MPAKTHYECKUE acTieKTH // PocchiicKuii 10puIndecKuit
xkyprar. 2014. Ne 1. C. 189—191 ; UcnonmHos A.C. Bompock
B3aNMOIE HCTBUS MEXITYHAPOTHOTO W BHYTPEHHETO NPABA B pe-
mweHusix Koncruryimonunoro Cyna Poccuiickoit Oenepaunyt //
Poccuiicknii oprauyeckuii xypnan. 2017, Ne 1. C. 73-93.

HUKaKUM MOAMDWKaWsM He NOABEpTNach U B
3TOM BHIE BOLIA B (DMHANBHBIN TEKCT IOTIPABOK
B KoHctutyuuio. OgHako, Ha Hall B3TISII, 3Ta
(GopMynHpoBKa BCe Xe PACXOINTCS CO CIOBAMM
TlpesunenTa, He ABIACTCS ameKBATHBIM MTPOTHBO-
BECOM XeCTKOU dopmysie u. 4 cT. 15 v B IpuHUMTIE
TOBOPHUT HEMHOTO O JPYTOM.

3azaoxu u. 4 cm. 15 Koncmumyuyuu PD

Bo-nepBbix, 4TO0 661 MBI HU TOBOPWJIM, 3TOT
IIYHKT OCTaBJsIeT 6€3 YETKOro OTBETAa BOTIPOC O
TOM, 4YTO X€ BBIIIE — MEXIYHAPOIHEIH JOTOBOD
i KOHCTUTYLIMS, CYad O TOM TMCKYCCHH, KO-
TOpasl BeJach cpedy IPUCTOB-MEXIYHAPOIHNKOB
¢ MoMmeHTa TpuHATHS Kowcturynmum B 1993 r?
be3 oTBeTa OCTAIOTCS TaKXKe BOMPOCH! O TOM, YTO
Takoe OOIIenpu3HaHHEIE HPUHUHTILI MEXIyHa-
POAHOTO TIpaBa (CeroaHsi CYMIECTBYET OOJBIIOE
pa3zHooOpasne TOUEK 3PCHUS IO STOMY MOBOIY*).

He Menbileil 3aragkoii sBIsI0OTCA U CJIOBa 00
0B1IeTPU3HAHHBIX HOpMaX MeXIYHapOIHOTO
NpaBa. YUUTHIBAS TO, UTO TIOCJIE CJIOB O HUX B 4. 4
cT. 15 Koncrurymun PD depes 3ansaTyio yrmomu-
HaIOTCS MEXIYHApPOIHEIC JOTOBOPHI, TO 3TO IBHO
HE HOPMBI MEXIYH4pOOHOTO JOTOBOPHOTO IMpaBa
(Treaty Law). MeTOJOM MPOCTOTO MCKIIOYCHWS
MOSKHO TIPEATIONOXUTE, YTO Pedh WIAET 00 YHUBEP-
CAJIbHBIX U OOIIETNPU3HAHHBIX MEXIYHAPOIHBIX
00bIvasix, T.e. 0 MEXXIYHAPOTHOM OOBITHOM TIpaBe
(Customary International Law), xoTopoe Takum
00pa30M TakoKe BXOOUT B OTEYECTBEHHYIO ITPABO-
BYIO CHICTEMY.

C o0b1YasTMM TECHO CBSI3aHa €liIe OTHa TTPodJIe-
Ma 4. 4 cT. 15 KoHCTUTYLIMY — NIpUMeHEeHWEe HOPM
MEXAYHAPOIHOTO IOTOBOPA B CJIy4Yae €ro IIPpOTUBO-
peuusi NONIOXEeHUAM 3aKoHa. PopMyINpoBKa O
HETIOCPEICTBEHHOM MPUMEHEHNU HOPM MEXIY-
HApOIHOTO TpaBa MoApa3yMeBaeT B MEPBYIO OUe-
peib €ero NpUMMEHEHHWE HAIMOHATbHBIMH CYIaMU.
B aToM cnyyae HeM36€KHO TIOSIBISIIOTCSI HOBBIE BO-
npochl. O3HAYAIOT JIU CIOBA O HEMOCPEACTBEHHOM

3HauNTENBHAS YACTH OTEUECTBCHHBIX ABTOPOB BBICTYTIAET 3a
6€3yCIOBHEIN IPUOPHUTET MEXKIYHAPOTHBIX JOTOBOPOB MepeT 3a~
koHamu Poccuitckoit @efepaluy (HE3aBUCUMO OT BPEMEHU KX
npuHsTHs). CM., Hanpumep: [ywxunr C.M, TIpasosast cicrema
Poccuu m MexayHaponHoe NMpaBo (Bapyalivi HA TeMY CTATbU
C.B. baxwna) // TlpaBosegenne. 2010. Ne 2. C. 254, HexoTopeie
ABTOPEI OTCTAUBAIOT HUILIO O MPUOPUTETE HODM MEXIYHAPOITHO-
ro npasa nepen Koncruryuueit. Cm.: Usanenxo B.C. Mexiry-
HApOAHbIE TOTOBOPH, KOHCTUTYIINS U TipaBoBas cucteMa Poc-
cuiickoi MDenepanuu: 3BONIOUHUS COOTHOMIEHUSI M TEHICHINH
B3aMMOIENCTBUS // POCCUIICKUI €XErOAHUK MEXIYyHAPOIHOTO
npaga. 2009. CI16., 2010. C. 31.

W3 nocnemanx pabor Ha 3ty TeMy cM.: Auydpuesa JI.I1. Enigma
poccuiickoit Kouctutyuuu 1993 roma: «oOLIenmpHU3HAHHEBIE
MNPUHLIKITEL ¥ HOPMBI MeXTyHapoaHoro npasa» // TIpaso. XKyp-
Han Beiciieit mikonel akoHomuku. 2019. Ne 3. C. 4-25.
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TOYKA 3PEHIA

TPUMEHEHUH, YTO CYAbl BCErAA U NPH JIIOOBIX 06-
CTOSITEJIECTBAX JOJIKHBI pa3peniaTh CIOp Ha OCHOBE
HOPMBI MEXIYHapOIHOTO IOrOBOPA, 2 HE HA OCHOBE
MMPOTUBOPEYAIHEH el TPUMEHUMOI HOPMbI Halln-
OHAJBHOTO MpaBa? MOXHO JIM cydaM TPUMEHSATh
HODMBI JOTOBOPA, B OTHOIIEHWY KoTtoporo Poccus
COTJIACUJTACH TOJIBKO Ha BpEMEHHOE NNPUMEHEHUE?
OsHagaeT 11 QOPMYITUPOBKA U. 4 ¢T. 15 0 TOM, 4YTO
CYJIbI TOJIKHBI IPUMEHSTH TOJIBKO HOPMBI MEXITY-
HapOIHOTO AOTOBOpPA B ClIlyyae NMPOTHBOPEYHS T10-
JOXEHUSIM 3aKOHA, HEBO3MOXKHOCTD IIPUMEHEHUS
AMU ODIIeNPU3HAHHBIX TIPUHIIMTIOB MEXIYHAPOII-
HOTO TIpaBa ¥ MEXXTYHAPOIHBIX OOBIMAEB B CTYUAE VX
pacxoXXaeHYs ¢ HAIMOHAJIbHBIMM HOpMaMH TipaBa’
YacTtb 4 cT. 15 npsiMO 00 3TOM HE TOBOPHT, HO U HE
3amnpeniaet, TeM 60J1e¢ YTO 3T HPHUHIIMITBI M MEXITY-
HapOIHbIE 00bIUaN OO BSIBISIOTCS YaCTHIO ITPABOBOM
CHCTEeMbI. B TIPOTHBHOM CJTy4yae HEMIOHSTEH CMBICI
MX BKITIOYEHUST B 3TOT ITYHKT B KayeCTBE ITPaBOBbIX
HOPM, BXOASIIKX B HAUMOHAILHBIN TIPABOIOPSIIOK.
Kax OBITE B ciiyyae IIPOTUBOPEYISI HOPMbI MEXIY-
HapOJIHOTO J0TOBOpa IMOJOXECHUSIM HE 3aKOHa, a
TIOJI3aKOHHOTO HOPMATUBHOTO aKTa?

KpoMe 3T0r0, He TOHATHA CUTyallusl ¢ TOUKH
3peHud BpeMeHH. O3HavaeT I MPoBo3rIallleHHbIN
4. 4 ct. 15 mpuMaT MEXAYHAPOAHBIX IOTOBOPOB Haj
3aKOHAMM, YTO JOTOBOD OYAET UMETH MPHUOPHUTET He
TOJBKO Hal 3aKOHAMM, IPUHITBIMU 10 TOTO, KaK
JTAHHBI JOTOBOP CTajl 00s13aTeibHbIM 15t Poccuuy,
HO ¥ HaJl BCEMHW MHBIMM 3aKOHAMU, IIPUHSITHIMU Y3XKE
nocje Takoi natel? Eciy 1a, TO 3T0 O3HAYAET, YTO
MapJaMeHT, KOTOPHIH Mo ONpeae e HUIO BbICTYIIAET
KaK BBIpa3UTE]b CyBEPEHHOI BOJIM HApOIA, B IIPUH-
LIMTIE TUILEH MpaBa HPUHATL 3aKOH, [IPOTUBOpEYa-
M MEXAYHApOZHOMY JI0TOBOpY. Ec/iM BCce-Takm
MOXKET, TO TOTHA TIOJIYYAETCS, YTO HALMOHATbHBIE
Cydbl BCe PaBHO OYAYT IIPUMEHSITH 3aKOH JIMUIb B
TOM YacTH, KOTOpPasi HE MPOTUBOPEYMT MEXIyHa-
POIHOMY IOTORODY.

YacTHuHO Ha BTHU BOTIPOCHI MOCTApaICs AATh OT-
BeTH Bepxosubiil Cyn PD, cMATYMBIINI XXECTKYVIO
MOHMCTUYECKYIO KOHCTPYKLMIO 4. 4 ¢T. 13. B 1. 3
Mocradosnenus Iieryma BepxosHoro Cyaa P®
oT 31 okTs10ps1 1995 & Ne 8 «O HEKOTOPBIX BOITPOCAX
npuMeHeHusa cynaMu KoHctumyiinu Poccuiickoi
Mdenepaliny 1IpY OCYIIECTBICHAYN MPAaBOCYAUS»
TOBOPHTCS O TOM, UTO AEUCTBYIOT HEITOCPEICTBEHHO
(unTall — NPUMEHSIOTCS CyIaMH) TOABKO MOJ0-
JKeHus o(PUIMAIBHO ONy0IHKOBAHHbIX MEX/IYHA-
POJIHBIX IOTOBOPOB, He TPeOYIoLIMe N3IaHNS BHYT-
PHTOCYAAPCTBEHHLIX aKTOB IS HX NMPUMEHEHHS.
B IMocranosnennn Inenyma Bepxosroro Cyna P®
ot 10 oxTs6ps 2003 . Ne 5 «O npuMeHeHUU Cy1aMM

061Ied IOPUCAUKIMY OOIIENPUIHAHHKEYX MPHH-
LIMIOB U HOPM MEXIYHAPOIHOTO MpaBa ¥ MeXIy-
HapOIHBIX TOroBopoB Poccuiickoit Degepamimn»
0c000 yKa3bIBAETCs, YTO B CIYYAE, €CJIU MEXIVHA-
POAHBIM IOTOBOPOM YCTAHOBJICHBI MHBIE ITPaBKW.1a,
4YeM 3aKOHOM, CYAAMH PHMEHSIOTCS TOLKO Te U3
HUX, KOTOpPbIE€ MMEIOT «IIPAMOE U HEMOCPEACTBEH-
HOe JeiicTBYE B MPABOBOM cucTemMe Poccuiickoi
Denepannm». Takum obpaszoM, Bepxosusrit Cyn PO
Cy3UJi IepeYE€Hb MEXIYHAPOIHBIX IOTOBOPOB, MPH-
MEHSIEMBIX CyIaMu, U ne-hakTo Mo yMOTIYaHWIo, U
Ha Halll B31;1s14, 61aropa3yMHO, UCKTIOYIT U3 IIPU-
MEHEHMSsI CYIaMH KaK TPHHIIMITB MeXAYHAPOIHOTO
NpaBa, TaK ¥ MEXIvHAapoIHble 0OBYaK (BAPHUAHT,
MIPUMEHSEMBbIH MHOIMMH HallHOHATBHBIMHU BEp-
XOBHBIMM CYIaMH).

B ntore 6yxBaibHoe NpoyTteHue 4. 4 ¢T. 15 Kon-
CTHTYILIMH MPUBOIMUT B BHIBOAY. YTO HAa TOT MOMEHT
OBbLT BBIOpaH (OCO3HAHHO ITH HET. 3TO APVTOH BO-
MPOC) CaMbI¥ XECTKWI1 BapHAHT IeHCTBUS HOPM
MeXIyHapOLHOTO MpaBa B ITpaBonopsaike Poccuii-
cxout Peagepallny, COCTOSIIIIHI B TPOBO3TIAIICHNH
MPHUOPUTETa HOPM MEXAVHAPOIHOTO ITPaBa HAll JII0-
OBIMY HAITMOHATHHBIMH 3aKOHAMH, HE3aBUCUMO OT
BpEMEHU UX TPUHSATUSA B COUETAHHH C TPAKTHYECKN
HeOTpaHWYEHHBIM MIPUMEHEHHEM HALIHOHATbHBIMU
cyZaMH HOPM MEXIyHapOIHBIX I0TOBOPOB B CJIydae
WX TIPOTUBOPEUUST HOPMaM HallHOHATEHOTO MpaBa.

CHUTyaun1o HUCKOJIBKO HE MPOACHSIOT MOIBITKY
TPOCNIeANTh HaMepeHusi pa3padoTukoB KoHcTH-
TYIMHA B TUX Bompocax. Moe JWYHOE Tpearno-
JIOKEHHUE 3aKJIIOYAeTCsT B TOM, YTO Pa3paboOTUUKU
PYKOBOJICTBOBAINCEH PACIIPOCTPAHEHHBIM (M MPU
9TOM HE BCErIa BEePHBIM) TTOHUMaHHEM AWXOTO-
MUY MOHU3M — IyaJn3M, IPU KOTOPOM MOHM3M
B BUIE NMPUOPUTETA MEXIYHAPOIHOTO IIpaBa 3a-
BEIOMO aCCONMUPYETCST C TIPOTPECCUBHOCTHIO U
OTKPBITOCTBIO TOCYNAPCTBA, a AYaJIu3M anpUOpPU
MMEET HEMATHMBHYIO KOHHOTALMIO U 3a4aCTYiO BOC-
TIPUWHWMAETCA KaK MECTEYKOBOCTh W 3aKPHITOCTb,
OTcloaa Mbl MeeM 3aKpeIlieHHYI0 B KoHcTuTyLimu
M KaXXVIIVIOCS KpaiiHe TIporpeccuBHOM (hopMy.y, B
KOTOPOH TIapaloKCcaTbHBIM 00pa3oM coyeTalTcs
POMAHTHYECKHE WILIIO3UH, HENOCTATOYHEIA yUeT
MHDOBOTO OIBITA W HETMMIOHUMaHWE HOCIEICTBUN
peaTH3alvy 3ToW HOPMYJbl HAa MpaKTUKeE.

Mupoeoil onbim
Hailr MUp OTAMYAIOT CETOIHS OTCYTCTBHE VHHU-
BEPCATBLHOM (hOPMYJTBI BOIIPOCA B3aHMOIEHCTBUS
MEXIYHAapOIHOTO M BHYTPEHHETO TNpaBa H KpaiiHee
pa3HOOOpa3ye BAPWAHTOB PEIIEHH= 3THX BOIMPO-
cOB rocyzapcrsaMu. Kaxioe rocviancTso caMo-
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TOYKA 3PEHUA

CTOSITEJILHO PEIUaEeT TS ce0s1 BOIIPOCH! MeHCTBUSA
MEKIYHApOIHO-TIPABOBHIX HOPM B HAIMOHATBEHOM
MpaBe, UX MECTO Cpely UCTOYHWKOB HAIMOHAb-
HOTO MpaBa, paBHO KaK U MOPSTOK pasperie-
HUS BO3HUKAIOIKX KOJUITM3UN MeXIy HOpMaMu
BHYTPEHHETO MpaBa U HOpMaMU MEXKIYHAPOTHOTO
MpaBa. DTU PCIUCHUS HAXOAAT OTPAXKEHHE B TCKCTE
KOHCTUTYUHH, C NTOMOIUBIO U3MAHUA 3aKOHOMAA-
TEJILHOTO aKTa JIMOO B MOCTAHOBIEHUSX BBICIINX
HAUMOHAIBHBIX CYIOB.

B 3aBUCHMOCTM OT HAWIEHHBIX TOCYIaPCTBAMH
pereHu i 5TUX BoTipocoB b. OCBMUHWH cXeMaTny-
HO BBIZIEJIIET YEThIPE TPYITITHI TOCYIapCTB.

[lepBas rpynna — MexXIyHapoOIHbIE JOTOBOPKI
NpPEeBANIMPYIOT HAll BHYTPUTOCYAAPCTBEHHBIM TTpa-
BOM B LI€JIOM, BKJTIOUAs KoHCTATY1mIo (Humepran-
Ibl, ABCTpUs, ApreHTHa, Bpasunus, Mekcuka).

Bropyto rpynmny obpa3yloT rocynapcTea, B Ko-
TOPBIX MEXIYHAPOIHBIE JOTOBOPEI 06/1a1al0T MPU -
OPUTETOM HaJl BCEM TEKYIIIMM 3aKOHOAATEILCTBOM
HE3aBUCHUMO OT BpeMeHM NpUHATHSA (Poccuiickyio
Depepalinio yxke MOKHO OTHECTH B 3Ty TPYIITTY 6s1a-
rogapsl HelaBHUM pelieHusIM KoHCTUTYIIMOHHOTO
Cyna P®D).

B TpeThelt, u caMoit 00bIIOH, TPYTIIEe MEXTY-
HapOAHbIE TOTOBOPHl U HOPMEI MEXKIYHAPOIHOTO
TipaBa MpeBATHPYIOT TOJBKO B OTHOIIIE HIY ITpE/Ilie-
CTByIOIIMX 3aKOHOB (ITepManwms, Be1ukobpuranus,
CIA).

B yeTBepTyIO rpynny BXOAST rocyaapcTBa, B
KOTOPBIX BCE 3aKOHbI (HE3aBUCUMO OT BpPeMEHU
BCTYIUIEHUST MEXKIYHApOIHOTO TOTOBOPA B CWIIY)
MMEIOT IPUOPHUTET Tepe BCEMU MeXKAYHAPOIHBIMHA
JIOrOBOPAMM HE3ABUCUMMO OT (haKTa UX 0g00peHuUs
napiaamenToMm (KOAP, Munus)?.

Eciu sxe roBOpPUTH O TOCYZApCTBaX — YlieHaX
Coseta EBponbl 1 KOHCTUTYIIMOHHOM 3aKperuie-
HUM Mecta KOHBEHITHHU O 3a1INTE 1IPaB YeJ0BEKa U
OCHOBHBIX cB0OOA 1950 . (mamee — EBpomeiickast
KOHBEHIMA), TO B AOCOIOTHOM OOJIBIITMHCTBE TOCY-
JapcTB — wieHoB CoBeta EBporrel HallmoHaibHAas
KOHCTUTYLIMST KMEET 0€3yCITOBHOE BEPXOBEHCTRO,
a EBponeiickasi KOHBEHLIMSl B HallMOHAJTLHOM
MepapXuy IIPaBOBLIX HOPM PACIIONIATAETCS MEXIY
KOHCTUTYILIMEH ¥ 3aKOHAM¥ JTMOO0 Ha OTHOM YPOBHE
¢ 3aKOHaMu®,

HeobXoauMo OTMETHUTh, YTO MPUMEHSIEMBIE
TOCY/IapCTBAMU Ha TIPAKTWKE BAPWAHTHI FOPA3Io

5 OcbMUHUH Bb. Mexay1iapoaHbic AOrOBOPH! H UCPAPXUA UCTOY~
HUKOB BHYTPUTOCYIAPCTBEHHOTO 1IpaBa // KypHaT pOCCUNUCKO-
ro mpaea. 2012. Ne 11. C. 103.

¢ Peters A. Supremacy Lost: International Law Meets Domestic
Constitutional Law // Vienna Journal on International
Constitutional Law. 2009. Vol 3. Iss. 3. P. 192.

IMPE, YEM YKa3aHHbIE TPYIIIbl, U HHOTAA 3aBUCAT
OT XapakTepa MEXAYHAapOOHOTO JIOTOBOpPa, a He
OT OOILEro MOMX0MAa KOHKPETHOTO TOCYAApCTBa K
MEXIYHAPOIHbIM AorosopaM. Hampumep, paspe-
LTaeTcst MPUMEHEHHE HALTMOHAJILHBIMU CYIaMU HE
BCEX JOTOBOPOB, a TONBKO OTIPENEIECHHOW TPYIITHI,
WV TIPUMEHEHHE JOTOBOPOB CyAaMU OOYCIOBIN-
BAETCA LIEJTBIM PSAOM YCIIOBU, THE HE MOCIEIHIO
POJIb UTPAET MPUHIMN B3auMHOCTH. TIpn 3Tom
BapWaHTHI, 3aKPETUIEHHBIE B HAIMOHABHBIX KOH-
CTUTYLUAX, HOCAT OU¢Hb aOCTPAKTHBIN XapakTep U
BCETIA TPeOYIOT MTosiICHeHW . 3aKOHOJATETEHOE pe-
LIIEHKE BONIPOCA O COOTHOIIIEHUU MEXIYHAPOTHOTO
¥ BHYTPEHHETO MIpaBa B KOHKPETHOM IrOCydapcTBe
TIPY OYEBUIHBIX JOCTOMHCTBAX HE MOXET OXBATUTh
BCE pa3HOO0Opa3ue MEXIyHAPOIHO-TIPAaBOBOH NTpaK-
THKHW, OTPA3UThL BHELITHE- ¥ BHYTPUITOTUTHUECKUE
MIPUOPUTETHI CTPAHBI HA JAHHBIT OTPE30K BPEMEHN
U B IPUHLMIIE HE NIPEANOIATAET YIET BOMIPOCOB
B3aMMHOCTU. HanpoTus, cynebHoe TOJIKOBaHUE,
KOTOpOE aliproOPH UCXOIUT M3 HEOOXOTUMOCTH
KaCTOMMW3MPOBATH 00N NOAXOI MPUMEHUTEIBHO
K IJaHHOMY KOHKPETHOMY CJIyyalo, IpWHUMasl BO
BHUMAaHME BCE BOBMOXKHBIE (DaKTOPEI, MPEACTABIISIET
c0o00M Donee THOKU# BApUaHT pellIeHMs IPOOIEMBL.
Ha mpakTuke BBEIXOTUT, UTO TIPAKTHYECKH BE3/e
3asIBJIEHHBINA B KOHCTUTYIIUSIX IPUOPUTET MeKIyHa-
POIHOTO ITPaBa OKa3bIBAETCS YCIOBHBIM, a BBICIIINE
A KOHCTUTYIIMOHHBIE CyIbl OOJBITMHCTBA CTPaH
CKJIOHHBI K TOM WJIM MHOU (hopMe Ayaan3ma.

Bonpocovt koumerxcma

Ha Hawr B3rsia, BIepBbIe ¢ BEICOKO TPHOYHEBI
OBbLIO MPEATOKEHO MOCMOTPETh HAa KOHCTUTY-
LIMOHHOE pEllIeHUE BOTpoca O HMOPAAKE B3aM-
MOIEUCTBUS MEXIYHAPOMTHOTO M BHYTPEHHETO
IIpaBa ¢ TOYKHM 3pEeHYsl BHYTPEHHEr0 KOHTEKCTA,
KOTOPBIN (M TYT MOXHO coriacuThes ¢ I1pe3ugeH-
TOM) U3MEHWICS CaMBIM PagWKaJbHBIM 00pa3oM.
Poccusi o6pasua 1993 ., xorga npuHuManach Jei-
ctBytouiasi KoHcTUTyMs, — 3To cTpaHa, CTOAIIAsT
Ha rpaHy TpaxkIaHCKOW BOWHEI M JIe3MHTETpalluy
MO I0TOCAABCKOMY CLIEHAPHIO, Ile IKOHOMUKA
IIOYTH MOJTHOCTBIO 3aBUCENa OT OIArOCKIOHHO-
CTY BHEWIHMX KpeauTopoB. Poccusg B 2020 . —
9TO COBEPLICHHO APYroe rocyJapcrBo, ¢ UHBIMU
aMOVIIMSIMU U IPUOPUTETAMU B MUPOBOM MOJTUTHKE
¥ 3KOHOMHWKE M WHaue oUIyINaloliiee CBOIO POJib
Y CBOI OTBETCTBEHHOCTHh B MUPE U I10-APYIOMY
CMOTpSILIEE HAa MeXAyHapoaHoe mpaBo. Joka3za-
TeJILCTB 3TOMY MOXHO IIPUBECTH OYEHL MHOTO.
HocTtaTouHo ckazaTh, YTo B 1990-e roabl nums
Muirens Kamaeccio, JInpekropa-pacnopsauTess
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TOYKA 3PEHNA

MexayHapoIHOTO BajloTHOTo ¢oHAa (mamee —
®oHn), KpyIHEHIIero Ha TOT MOMEHT KpeauTopa
Poccum, 6b1T0 3HAKOMO YYTh JIK HE BCEM XUTEIISIM
Poccun, a oTYETHI 0 €70 WHCIIEKITMOHHBIX BU3UTAX
B MOCKBY IIIMPOKO OCBEIIAIMCH OTEUECTBECHHBI-
mu CMU. Ceituac MB®D u Tem Gonee nMeHa ero
TIEPBBIX JINI] U3BECTHBI JIUIIb OYEHD Y3KOMY KPYTY
CIIELIMATTUCTOB, a Poccusi cama cTajla KpeIUuTOPOM
®onpa. D10 TyymEM 06pa3oM XapaKTepu3yeT Mpo-
u3omIeIme n3MeHeHus. pyroii, 60Jiee cepbe3HbIi
TIpEMeEp — 3TO UCIOJIb30BAHME TIpaBa BeTO B CoBeTe
beszonacHoct OOH, mokaswiBarmoniee Haauume
CaMOCTOATEJIBHOTO I'0J10Ca BO BHEITHEH TTOJIMTUKE.
B 1995-2004 rr. — neproa MaKCUMaJIbHOTO BJWSI-
A CIIA Ha MeXayHapoIHOe TIPaBO U MAPOBYIO
MOJIUTHKY (1, TIPU3HATLCS, IEPUOI MAKCUMATTLHOM
ci1abocty Poccyy BO BHEIIHEH MOJUTHKE) — TIPABO
BEeTO HM pa3y He OBUIO HE MCIOJBE30BaHO Poccueii.
Hauwnnasic 2011 r. ¥ o ceroaHstiHui 1eHb Poccus
yxe 18 pa3 mpuMeHua cBoe Mpaso 3a0710KUPOBATh
npuHaThe petreHnit Cosetom besornacHoctin OOH.

OIHaKO M3MEHWJICS U BHEIIHUA MeXAyHa-
POOHO-TIPABOBOI KOHTEKCT. Sl yBepeH, UTO HUKTO
B 1993 1. He MoT HIpeaoaoXuTh, To Poccus, ctap
y4acTHMKOM EBpomeiickoil KoHBeHUWU, Gymer
BO BTOpOM fAecsATHiaeTUM XXI B. TOJIy4aTh 0KOJO
200 pereHMi eXXeToxHO, BRIHECEHHBIX B OTHOIIIE-
Huu e¢ EBponerickum CyIoM Mo 1mpaBaM 4eJoBeKa
(namee — ECTIY)". B 1993 1. Poccust cTpeMusiach
B EBpony, v mpuopuTEeTOM OBIIO 3aKJIIOYEHWE
cornanicHus ¢ EBponeiickuMm Co1o30M, TTIO3TOMY
HUKTO He ayMmal, uTo K 2020 r. 6yaeT cHayas1a co3-
J1aH TaMOXEHHBII CO103, a MOTOM W EBpasntickmii
3KoHOMMYeckni coto3 (nanee — EADC). Emuie He
OblTa co3nana BcemMupHasi TOpropasi OpraHM3atis
(nanee — BTO) (nmosisunack B 1995 10), ocobenHO-
CTH MPABOINOPSIIKa KOTOPOU MOTPeOOBAIM OT BCeX
OCHOBHBIX UTPOKOB B MUPOBOH TOProBjie yTOUHUTh
CBO¢ OTHOLUIeHYWE K MTpaBy BTO u K BO3MOXHOCTH
HCcToab30BaTh HOPMEI BTO B cCBOMX HAITHOHATBHBIX
cyllax (MOYTH BCe OHM OTBETWJIM Ha 3TO PE3KO OT-
PUTIATENHHO).

IToMuMO 3TOr0, UBMEHMIOCH U CAMO MEXKAyHa-
poaHoe npaBo. CeronHs MexXayHapoaHOe MPaBo —
3TO HE TOJBLKO M HE CTOJBKO MeXIyHapOAHBIE
MOToBOpEL. Ha Hamwx riaa3ax TIPOMCXOOWUT He-
KUI peHeccaHe o0bluas B MEKIYHAPOIHOM TpaBe
(Customary International Law), mpmdeM 310 moie
BEChbMa aKTHBHO OCBAWBAETCS KaK MEKIYHAPOTHEI -
MW, TaK ¥ HAlIMOHAJIbHBIMM cyTaMU. MexXayHapoa-
Helit Cyn OOH (manee — MC OOH) B pemeHHsIX

7 B2015r — 116 m3 823, 2016 . — 228 u3 993, 2017 & — 305 u3
1068, 2018 r. — 248 u3 1014, 2019 . — 198 u3 884.

¢ 1949 no 2015 r. ycTaHOBU HaTW4ie OOLITHEIX
HOpPM MEXIYHApOTHOTO MpaBa B 95 cayuasax’. uc-
XOJIs1 U3 COOCTBEHHOTO Npe/ICTaBIeHNs 00 00bIiae,
KOTOPOE PACXOIUTCS ¢ KNACCHUECKOM JeUHHMIIMH-
e, comepxaiueicd B cT. 38 Cratyra MC OOH, u
YTBEPXast, YTO TAKNE YHUBEPCATbHBIE 00BIYAY
SIBJISTIOTCS 00A3aTeIbHBIMM IJIST BCEX TOCYAAapCTB’.
[TosiBWIIMCE pa3TUYHbIE MESKIYHAPOTHEIE MHTE -
TpallMOHHbIE 00BeIWHEHWs, Takne KaKk Esporneii-
ckuit Coro3 ¥ EBpasuiicKuii 3KOHOMUYECKUH CO03,
C HATHALIMOHAJIbHBIMH WHCTHTYTaMM, NMPHHIMA-
IOIIUMH HOPMATHBHEIE aKThI OOIIETO XapaKTepa.
DTH aKThI IEHCTBYIOT HATIPAMYIO B IPABOMOPSIIKAX
roCyIapCTB-WICHOB, T.€. MOLIEXaT MPUMEHEHHIO
BCEMH, B TOM YHcle CyOheKTaMu HAaTIMOHANBHOTO
MpaBa ¥ HATMOHAILHBIMU CyIaMM, OCTaBasiCh IIpU
9TOM BHE chepbl KaKOT0-JIM00 CYyIeOHOTr0 KOHTPOJIS
Ha HallMoHanbHOM ypoBHe. Kpowme Toro, Cyn Es-
ponetickoro Coro3a (maree — Cyn EC) HacTauBaeT
Ha TOM, UTO JTII00BIE, TaXe CaMbie BTOPOCTEIIEHHBIE
akThl EC MMeIoT IpUOPUTET He TOIbKO Haj, 3aK0-
HaMHU, HO ¥ HajJ KOHCTUTYIIMSAMM TOCYIapCTB-4Ie-
HOB (IOKTpVHA abCOMIOTHOTO IPUOPUTETA HOPM
npasa EC'), 3agBuB B pelienyn nio geny Inferna-
tionale Handelsgesellschaft, 4T0 TIOJIOXEHNST HALINO-
HAJIbHOW KOHCTUTYIIUKM HE MOTYT OBITh HCIIOJIb30-
BaHBI JUTST TOTO, YTOOBT OCTIOPUTE NEWCTBUE HOPMBI
npaBa EC!'. [llMpoxyo M3BECTHOCTE IOJYYHIO
pemenue Cyna EC no neny Tanja Kreil?, B xoT0-
pom Cya TpH3HaN He COOTBETCTRYIOIMM npaBy EC
KOHCTUTYITMOHHBIH 3alPeT IS )XeHUTMH 3aHNMATh
B HEMEIIKOW apMHM J0/KHOCTH, CBSI3aHHBIC ¢ MC-
TTONIb30BaHNEM OpyXHs. [Tocsie 3TOro pelrenus
Cyma EC Konctutyuiuss @PI 6bu1a U3MeHeHa.
Co3maHHBIE B paMKaX Pa3IWYHBIX MHOTO-
CTOPOHHWX COTJIAIEHWUH MEXIVHAPOIHBIE CYIBI

8 Petersen N. The International Count of Justice and the Judicial
Politics of Identifying Customary Intermational Law // The
European Journal of Internarional Law. Vol. 28. No. 2. P. 367.

?  «MexmyHapoIHui obp™ad Kak I0Ka3aTedbCTBO BceoOIIeH
TIPAKTHKY, [IPH3HAHHOH B KAYECTBE IIPABOBOH HOPMBD» (oML (6)
1. 1 ct. 38 Crarvra MC OOH)

10 Cyn EC B 11e;10¥ cepHE CBOKX peIICHHH. HagAHas ¢ nena Costa/
Enel, cchopMyinpoBal cpo OKTPHHY abGCOMIOTHOTO TIPHO-
putera npasa EC. no xoropo# modas Hopva nipasa EC, maxe
TeXHUYECKAST HOpMa BIOPHYHOIO IIpaBa. MMeEeT Oe3yCIOBHLIN
IPUOPUTET HAT MOBOH HOPMOI ITPAEa HATHOHATLHOTO, HE3ABH -
CYIMO OT TOTO, KO D12 NPAHNATA 312 BHVTPEHHAA HOPMA, ¥ OT
ee xapakrepa (Courn of Justice of the European Union (manee —
CJEU). Costav. EN E.L Case 6,64 [1964]. ECR. 585).

1 CJEU. Internationake Hamdelsgesclischaft mbH v. Einfuhr-
und Vorratsstelle fir Getrzide und Futtermittel. Case No 11/70
[1970]. 17 December 1970. ECR 1134. B peinenun cxazaHo
OVKBATHHO CISIVIOMSE <. ISHCTBHTCIBHOCTH MUTM JIEHCTBHE
akTa CooO11eCTBa HA TCPPHTOPHH NOCYIADCTBA-WIEHA HE MOXET
OBITh 3aTPOHYTA VTBCPAICHAAMH. 9T0 3ITOT aKT NPOTHBOPEYUT
1H60 OCHORHRIM MTPARAM JenReka, CPOPMYIHPOBAHHEIM B Ha-
IMOHATEHON KOHCTHTVIIHH. THOO NPHHIHIAM HalHOHATBHOIO
KOHCTHTYIIHOHHOTO CTpOS»

12 CJEU. Tanja Kreil v Germany: Case C-285/98 [2000]. ECR I-69.
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TOYKA 3PEHNA

TOKAa3bIBAaIOT BBEICOKYIO KPEATHBHOCTD ITPU TOJ-
KOBaHUM 3THX JOFOBOPOB, a TAKXKE BLICTPANBAIOT
CHUCTEMY CBOMX COOCTBEHHBIX MTPEHEACHTOB, TIPU
KOTOPBIX pelleHNe, IPUHATOE CYIOM TT0 KOH-
KPETHOMY CIOPY, CTAHOBUTCS Ne-(akTo 0bs3a-
TebHBIM HE TOJBKO TSI CTOPOH cTriopa, HO U TS
CaMOro cyda TPH pPacCMOTPEHUW aHAJTOTHIHBIX
CTOPOB, a TaKXe I APYTUX CTpaH — YYaCTHHIL
MIAHHOTO coranieHust. Bece valne »TH Cyabl OTKa-
3bIBAIOTCS MPUHUMAThL BO BHUMaHWE HaMepeHUS
TOCyAapCTB Ha MOMEHT 3aKJITIOUEHHUS JOTOBOPA.
CaMbIli M3BECTHBIN W KPACHOPEUUBBIN NTPUMED
B 3ToM oTHoleHuu nogaetr ECITY, koTopnit
MHOTOKPATHO B CBOMX PENICHUSIX 3asBJISI, UTO
HopMbl EBponefickolt KOHBEHIIMU HE MOTYT OBITH
KUCTOJIKOBAHBI UCKIIOYMTEIBHO B COOTBETCTBUU
C HAMEPEeHUSIMU COTJIACOBABIINX MX TOCYIapCTB,
CMBICIT KOTOPBIX ObUT oTpaxkeH B EBpomnefickoit
KOHBEHIIMU HECKOJbKO HeCATWICTUI Haszan:'’,
MexayHapoaHble Cyabl Bce Ooee HACTOWIUBO
CTaBsIT BOITPOC O COOTBETCTBUY MEXKAYHAPOTHOMY
1paBy BHYTPEHHMUX 3aKOHOB W HaXe KOHCTUTY-
LIV, TTOKYLIAACh Ha Ka3aBIINWeCHd HE3BIOIEMBIMU
TIPEpOTATUBLI HALIMOHATBHOW CyIeOHOI BIacTw.
Totr xe ECITY cumTaeT He COOTBETCTBYIOIIUMU
EBponeiickoit KOHBEHIIMM HOPMBI KOHCTUTYIIMI
yke Tpex ctpaH — Poccnu'®, bocuum m Tepuero-
BUHEI 1 Bonrapui'e,

B aTux yciaoBusx BeIciie HAlIMOHANBHEIE CYIBI
CTaJTV BRICTPANBATh CBOW COOCTBEHHBIE KOHCTPYK-
UM, aJaliTUPYIOUIME HallMOHAJIbHBIE MMPAaBOBHIE
CHCTEMBI K HOBOM peasbHOCTH. OCOOEHHO CHITBHO
37O MPOSIBUIOCE B EBpoTie B OTBET HA WAYIIINE TaMm
WHTETPALMOHHBIE MPOLECCHl U AEHCTBUS IBYX
aBTOPUTETHBIX MeXayHapoaHbIx cymoB (Cyma EC
u ECTIY), kaxmelit 13 KOTOPBIX TIPETEHAYET Ha
3BaHME KOHCTMTYLIMOHHOTO cyaa EBpornnl. D10
BBIHYXKAA€T KOHCTHTYLIMOHHBIE CYObl YCTAHABIIM-
BaThb CBOErO poAa OTPaHUUYNTENbHBIC JUHWUM, 3a
KOTOpBIE HE MOTYT 3aXOOUTh HU opraHel EC, un
MEXIYHAPOJIHbIE CyNbl. TaK, B OTBET Ha MPOBO3-
rmamieHne Cymom EC NOKTpUHBI TpUopUTETa paBa
EC KoHcTutyuuoHHb cyq Utanum (mamee —
KC Wtanun) B cBoMX pellleHUaX 110 Aeaam Frontini'’

% Cwm., manpumep: European Court of Human Rights (ramee —
ECHR). Loizidou v. Turkey (preliminary objections). § 71 ;
ECHR. Magyar Helsinki Bizottsag v. Hungary. § 107. 3necs m 1a-
Jlee cchUTKM Ha moctaHoBiaeHns ECITY mane! mo https://hudoc.
echr.coc.int

4 ECHR. Anchugov and Gladkov v Russia. Judgment of 4 July
2013.

5 ECHR. Sejdi¢ and Finci v. Bosnia and Herzegovina. Judgment of
21 December 2009.

6 ECHR. Kulinski and Sabev v. Bulgaria. Judgment of 21 July 2016.

7 Ttalian Constitutional Court (nanee — ICC). Frontini v Ministero
delle Finanze. Judgment of 27 December 1973.

U Granital® yka3an, 9To TAKME OFPaHUYEH S CYBE-
PEHUTETA HE pa3pelnanTcs, eCAH OHH MPOTHRO-
peyaTr KOHCTUTYHHOHHOMY NOPSIAKY WJIH MPHBO-
JAT K HAPYIWICHMIO 3AIMIIAEMBIX KOHCTUTYIHEH
npas 4ejioBeka. Ilpu nepeceyeHNW 3TUX JTMHUI
(KOHTPAMMUTOB) HOpMaTHBHBIE akThl EC witu cy-
JeOHBIe peLIEHUsT MEXXIYHAPOTHBIX CYIOB AEHCTBO-
BaTb HA TEPPUTOPUU KOHKPETHOM CTPaHBI HE OYIYT.
KpaiiHe KOJOPUTHBIM TPUMEPOM TPUMEHEHWS
3TOM NOKTPUHBI Ha NMPAKTUKE SIBISICTCS peUIcHME
KC Hrtanun Ne 238/2014, B KOTOpOM OH NpH3HAJ
HEKOHCTUTYLIIMOHHOCTh BHYTPEHHETO 3aKOHa,
MIPUHATOTO BO McniojHeHUe peuieHnss MC OOH
o feny o0 IpUCANKINOHHBIX HMMYHITETax'?,
HEKOHCTUTYUMOHHOCTHL 00s13aTenbcTBa MTanwu
KCIIOJIHUTH 3TO PEIIEHUE (BBHITEKAIOIETO 13 CT. 94
Ycrasa OOH), a Takke HEKOHCTUTYIIMOHHOCTH
OOBIYHOW HOPMBI MEXIYHapOJHOTO TIpaBa
(T.e. 06bIYasT) O CyneOHOM UMMYHHTETE MHOCTPAH -
HOTO TOCyJapcTBa KaK HapylIaiOIMyl0 KOHCTUTY-
IMOHHOE MpPaBO Ha JOCTYM K mpapocyanio. Kak
nonuepkHya KC Utanum, «HeT HUKAKUX COMHE-
HUW B TOM, YTO OCHOBOTIOJIATAIOIINE TPUHIINITHI
KOHCTUTYIIMOHHOTO NMOPSAIKAa W HEOTAETUMBIX
MpaB YEJIOBEKA TIPEACTABRIISIIOT COOOU Ipeden As
TIPUMEHEHUS OOIIETIPU3HAHHBIX HOPM MEXIyHa-
POIHOTO TTpaBa M CJIYKAT B KAYECTBE KOHTPIIMMHUTOR
{KOHTpIIPEeENOB) IPKH BBEACHUH B MPaBOTIOPSAA0K
HopM nipaBa EC 1 HOpM MeXXIyHapogHOTO TTpaBa»®.

B cBoio ouepenpy Konctntyimmonusiii cyn ®PT
(manee — KC ®PI') cumTaeT, 4YTO OCHOBAHUSAMU
IUIS 0TKa3a MpU3HaBaTh TIPUOPUTET HOPMBI TIpa-
Ba EC Hag HaUMOHATEHBIMY HOPMATUBHBIMY aK-
TaM¥W (HO He HaJl KOHCTUTYIMEN) SBISIOTCS ultra
vires pelieHust UHCTUTYTOB EC, BKJTIOYast pelieHus
Cyna EC?, a Takxe HecooTBeTCTBME akToB EC
«KOHCTHUTYLIMOHHON MaeHTHUUYHOCTU» (KC D®PT
CTaJl MEPBBIM KOHCTUTYIIMOHHBIM CYOM, KOTOPbIi
eilic B 1974 . MCTIONIB30BAT TEPMUH «HACHTHYI-
HOCTB» B CBOEM pellieHUU Solange-1?%). Tosopst 0
HEOOXOAUMOCTU COON0IATH 00I3aTENBCTBA IO
nipaBy EC (v 110 MeX/TyHapOIHOMY TIpaBy B LIEJIOM),
®enepanpHblii KOHCTUTYUMOHHBIN ¢y [epManun
Ha CEroJH MUCXOAUT U3 TOTO, YTO MPAaBUTEILCTBO

' ICC. Spa Granital v Amministrazione delle Finanze dello Stato.
Judgment of 8 June 1984,

' International Court of Justice. Jurisdictional Immunities of
the State (Germany v. Italy: Greece intervening). Judgment of
3 February 2012. § 3.2.

© ICC. Judgment 238/2014 of 22 October 2014.

2 Das Bundesverfassungsgericht (nanee — BVerfG). Order of the
Second Senate of 06 July 2010 — 2 BvR 2661/06.

2 Bonee geransHo cM.: Payandeh M. Constitutional review of EU
law after Honeywell: Contextualizing the relationship between
the German Constitutional Court and the EU Court of Justice //
Common Market Law Review. 2011. Vol. 48. Iss. 1. P. 9—38.
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B UCKJIIOYMTEIBHBIX CIIyYasiX HE TOTBKO MOXKET, a
MPocTO 0653aHO HE UCTIOTHATH HOPMEI Tpaga EC,
€CJI OHUW TTPOTHBOPEYAT OCHOBHBIM TIOTOXEHHSIM
OcHOBHOTO 3ak0Ha O®PI2,

ITpu patndukaituu JInccaboHCKOro J0ropopa
TTOIOOHBIE OTOBODKH CAEIATH TOYTH BCE KOHCTH-
TYLMOHHBIE CYALI TocyaapcTB — wieHoB EC xak
OTBET Ha JOKTPMHY NpHopHTeTa npara EC, 3asBiB.
4TO, TT0 KX MHEHHIO, 3TOT MPHOPHTET A0TKEH OKTHL
OTHOCHTEIBHBIM H VCIOBHBIM™. [IpH 3TOM BCE OT-
Na10T cebe OTIET B TOM, YTO OTKA3 HCTIQIHSATE HOPMY
nipaBa EC wiu pementie Cyaa EC aeasieTcs cpeia-
CTBOM, MOLTEXAIIMM MPHMEHEHHIO B HCKTIOTHTEb-
HBIX Cilydasx. [lo3ToMy TakuHe CIyYyau peakH, HO BCe
3Ke BCTpevaroTcsi. B kayecTBe mpHvepa MOXHO TMpH-
BeCTH pellieHre KOHCTUTYLIMOHHOTO cyia YeXuu 1o
neny Slovak Pensions®, B KOTOPOM OH IIPU3HAJI peLIie-
uue Cyna EC o ey Landtovd® xak peiieHne ultra
vires, T.6. BBIHECEHHOE ¢ SBHBIM ITPEBBILLIEHUEM TTOJI-
HOMOYH1, ¥ TTOSTOMY He TTOUIEXAIIEe HCITOTHEHUIO.
B nexa6pe 2016 . BepxosabIii cyn Jlannu B petiieHumn
110 ey Ajos” oTKa3ascs caenoBath ykasaHnsM Cyna,
copMyIHPOBAHHBIM B pellieHUuH o neny Dansk
Industri v Rasmussen, yka3as, 4To B TIPOTUBHOM CJTy-
4yae OH BBIMAET 34 NPEIEIbl, YCTAHOBJICHHBIE HAlIU-
oHanpHOM Koncrutyiueit?®. Pemenue BepxosHoro
cyna JJaHuu OBITI0 BOCTIPMHSTO WCCITENOBATENSIMHU
KaK ellle OHH ITPIMED PACTYIIETO pa3ApakeHNs OT
BMeEIIATETECTBA CO CTOPOHBI MEXKIYHAPOIHBIX CY/IOB
M MX TMHAMHWYHOTO TOJTKOBAHWS, UITYTHETO Bpa3pes ¢
HALIMOHAJILHOIM TIPABOBOM KYJIBTYPOiZ.

IMapamoxcanpabiM o6pazoM Cyn EC Takxe uc-
TIOMB3YET KPUTEPHIT 3aIIATHI TIPAB YeTOBEKA MPH
OLIEHKE AeHICTBUSE HOPM MEXIYHApOIHOTO NMpaka B
npaBonopsake Esponeiickoro Coio3a. B n3sect-
HOM petreHnw mo aenry Kadi-1, B kotopom Cyn EC
OTMEHUN HOopMaTnBHEIE aKThl CoBeTa N1 KoMuc-
cuu EC, npuHSTEIE BO MCTOJHEHUE PE30JIIOIIUN
Coseta besomacvoctn, Cyn EC otvieTwn:

«Obg3aTeIbCTBA, HaJlaTaeMble MESKOYHAPOAHBIM
JIOTOBOPOM, HE MOTYT MMETh TTOCJIEICTBUEM YILIEM-

2 BVerfG. Lisbon Decision. § 240, 241. URL: https://waw
bundesverfassungsgericht.de

*  CwM. mo sromy noBomy: Wendel M. Lisbon Before the Courts:
Comparative Pcrspectives // European Constitutional Law
Review. 2011. Vol. 7. No. 1. P, 96—137.

% Constitutional Court, Brno, 15 February 2012 (TZ 8/12).

¥ CJEU. Landtova v Ceska. Case C-399/09 [2011]. ECR 1-557351.
§ 54, 64, 147-8.

¥ Case no. 15/2014 Dansk Industri (DI) acting for Ajos A/S vs. The
estate left by A.

# CJEU. Dansk Industri v Rasmussen. Case 441/14 [2016].

» Madsen M., Olsen H., Sadl U. Competing Supremacies and
Clashing Institutional Rationalities: The Danish Supreme
Court’s Decision in the Ajos Case and the National Limits of
Tudicial Cooperation // European Law Journal. 2017. Vol. 23.
Iss. 1-2. P. 141.

JICHHE KOHCTUTYLIMOHHBIX TIPUHIIHITOB HPasaiio-
psanxa EC, B 4MCI0 KOTOPBIX BXOAWT H IPHHIINTI,
yTO Bce akTht EC 0KHBI yBaXXaTh OCHOBHBIE ITPaBa
9eI0BeKd. YBaXCHHE OCHOBHEIX MPaB YeI0BEKA
SIBJISIETCS YCJIOBMEM MPAaBOMEPHOCTH 3THUX AKTOB
ans Cvaa EC...»%,

Konctumviimonasrii Cyn PD B cyty aHamormi-
HBIX MPHYMH 0Ka3alics mepel HeoOXOOWMOCTHIO
chOpMVIAHPOBATL CBOE OTHOHMIEHHWE K NENCTBUIO
HOPM MeXKIVHApPOIHOIO TpaBa B HAalIHOHATHHOM
MPpaBOMOPSAIKE. 9TO H OBL10 ¢1e1aHO B LI2AOM pside
ero pemeHHR . Tak, Mo MHEHHI0 KOHCTHTYIIHOH-
Horo Cyma P®. ToabpKO OH peliaeT BOIpPOC O KOH-
CTUTYITHOHHOCTH HODM, A€ CTBYIOLLMX B IPABOIIO-
psiake Poccuy, B KOTOPBIH BXOAAT HE TOJIBKO HALIMO-
HaJTbHbIE HOPMBI, HO ¥ HOPMbI ME&XAYHAPOIHOTO
IpaBa, BKJIIOYAsl PEHICHUSI MEXTOCYIapCTBEHHBIX
OpraHoB, Takue Kak pemneHns EBpasuiickoil axo-
HoMMYecKoi Komucceni (fanee — EDK) u penienus
MEXIYHAapOIHBIX CYA0B, CO30AHHBIX HA OCHOBE
MEXIYHapOIHBIX JOTOBOPOB, B KOTOPHIX yJaCTBYET
Poccutickaa ®enepanusg, — ECITY u Cyn EADC.

ITo Muennto KoncrutyunonHoro Cyna P®D,
yuacTrie Poccuy B MEXIyHapOOHBIX JOTOBOpax M
MEXTOCYIapPCTBEHHBIX OOBEIUHEHUSIX HE TOJDKHO
MPUBOIUTH K (i) HApYLIEHUIO IIpaB YeJoBEKa U
(ii) cozmaBaThk yTpo3y OCHOBaM KOHCTUTYIIMOHHOTO
crpost. Takum o6paszoM, KoHcturyimvionHsi Cyag PO
yKa3aJI Ha IBa BO3MOXXHBIX OCHOBAHMS 11 KOHTPO-
JIs1 HOPM MEXIyHapOIHOIO NpaBa, CHOpMyIMpOBaB
TeM CaMbIM YCIOBMS LTSI MX ACHCTBUS B HALIMOHANb-
HOM IIPaBOIOPSIKE U UX NMTPUOPUTETA Hal HAIIUO-
HaJIbHBIMHE HOpPMaM#. HO He Haad KoHcTutynueil.
IMpaBuia MeXIyYHApOIHOTO AOrOBOpPA, pelllcHUA
MEXTOCVAAPCTBEHHBIX OPTAHOB M MEXITYHAPOIHBIX

CJEU. Jassin Abdullah Kadi and Al Barakaat International
Foundation v. Council of the European Union and the
Commission of the European Communities. Joined cases
C-402/05 and C-415/05 [2008]. ECR T-0635. § 285.
Onpeaenenne KoHctrryimonHoro Cyaa P® or 3 wapra 2015 &
Ne 417-0 no 3anpocy ApbaTpaxHoro cyaa LleHTpaisHoro okpy-
Ia 0 IPOBEPKE KOHCTATYITHOHHOCTH IyHKTa 4 [Topsinka nmpume-
HEHHS OCBOGOAICHHA OT YILIaTH TAMOXEHHbIX NMOLLTUH NPH
BBO3¢ OTAeTbHEIX KATETOPHI TOBAPOB Ha eAWHYIO TAMOKEHHYIO
TeppHTOPHIO TaMoXeHHOTO c0103a // Becthuk KoHcTnTy1tmon-
Horo Cyaa P® 2015. Ne 3 ; TTocranoBneHue KOHCTUTYIVIOHHO-
10 Cvaa P® ot 14 1015 2015 . Ne 21-TT mo menty o NpoBepKe KOH-
CTHTVIIHOHHOCTH TIONOXeHu# crarei 1 MeneparbHOro 3aKoHa
«O parudukauy KoHBeHUUY O 3alIMTE MpPaB YeJOBEKa M OC-
HOBHEIX ¢BO60I ¥ TTPOTOKONOB X Hell», MyHKToRB 1 w1 2 cTarby 32
DeaepaThHOTO 3aK0Ha «O MeXKIyHAPOIHEIX ToroBopax Poccuii-
ckoit Penepanuu», yacteid 1 u 4 cratem 11, nmynkra 4 yacty 4
crateu 392 IpaxxmaHCKOTO MpOLECCYaTLHOTO Kofekeca Pocenii-
ckoit Memepanuy, yacteit | u 4 crateu 13, nmyHxra 4 yactu 3
ctatby 311 ApGUTpaxHOro npoleccyaabHoro koiekca Poccuit-
ckoit Memepaunu, vacteit | v 4 crareu 15, myHkra 4 qacty |
cratem 350 Komexkca agMHUHUCTPaTHBHOTO CYAOIPOM3BOMI-
ctBa Poccwiickoit Menepaunn u nmyHKTa 2 yacty 4 craten 413
VrosoBHO-TIpOLECCYANBHOTO  Komekca Poccutickoit Demnepa-
LMY B CBA3WM € 3alIPOCOM TPYIITHL AeTyTaros locy1apcTBeHHOM
Hymst // C3 PO. 2015. Ne 30. Cr. 4658.
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TOYKA 3PEHNMA

CYIOB HE JOJDKHBLI OTMEHSTL BEPXOBeHCTBO KoH-
CTUTYLIMH X MOTYT OBITh pe€aIM30BaHbI TOJBLKO ITPH
COOTIOIEHUY STOTO YCIOBHS.

Ha Ham B3misin, o3BydyeHHoe Tlpe3umeHTOM
NMpPEeAIOKEHHE TOBOPUT O XKEJTaHUU 3aKPEIUTh
atoT noaxon KoucrutyunonHoro Cyna P® yxe
Ha ypoBHe KOHCTUTY1LIMM, cAenaB ero (TTI0YTH) He-
0OpaTUMBIM.

Aunaaus nonpasox

Bosppamascs k suBapckoMy ITocnanmio Ipe-
3WIEHTa, HAMMOMHIO, UYTo peub B [Tocrannu nima o
TOM, YTOOBI, OCTABIISISI MOJIOKEHUE O TIPUOPUTETE
MEXIYHApOIHOTO TIpaBa, 00yCIOBUTH TAKOM MPH-
OPHUTET B 1I€JIOM (a HE TOJIBKO JIOTOBOPOB 00 YUaCTUN
B MEXTOCYHAPCTBEHHBIX 00bETMHEHWSIX) BEPXOBEH-
CTBOM TTpaB ¥ CBOOO[ YeJIOBEKa U HAHMOHATBHOM
KOHCTUTYIINU.

Kak s yxxe oTMeyas B Hayajle 3TOW CTaTh!, BO-
wenmui B GpUHAIBHBIN TEKCT HOBKIN maparpad
CT. 79, IMacsIIniA, YTO «pellleHHs MeXrocyaap-
CTBEHHBIX OPraHOB, TPUHSTHIE HA OCHOBAHUM TTO-
JIOXKEHWH MEeXIYHAPOIHBIX 10TOBOPOB Poccuiickoit
(Memepalliy B MX UCTOJTKOBAHNUH, ITIPOTHBOPEYALLIEM
Koncrurynnm Poceuiickoit Demepatiny, He moie-
XaT vcrogHeHuio B Poccuiickoit @enepannm», He
COOTBETCTBYCT ATOM 3amave. Hanuilo pacxoxneHue
¢ TOH 00€CIOKOEHHOCThIO, KOTOpasl paHbIIe yXKe
BbIKa3kIBaNachk KOHCTUTYLIMOHHBIM CymoM P® u
6n1a oTpakeHa B [Tocmanmu. O Kakux MexXrocyiap-
CTBEHHBIX OpTaHax ¥ 0 KaKWX PEIICHUIX UIET Pedh
W IpY YeM 31iech ToakoBanue? Ecim peub uger od
opraHax EADC (Hanpumep, EQK), npHHIMAIOMINX
00s13aTeNIbHbIe U [IENCTBYIOLINE HAMNPSAMYIO pelle-
HUs, TO TOJIKOBaHUE 37ech HU TpU 4eM. [Ipoie
CKa3aThb, YTO PEUIEHHUs] TaKWX OpraHOB, MPOTHBO-
peyale KOHCTUTYLUMHM MJIM Hapyllaloiiie paBa
4yeJIOBEKa, He MOoIJiexXaT NpuMeHeHuo. Kcratu, B
3TOM OTHOILIEHUM CJIOBO «ITPUMEHEHHE» TOpa3o
boJiee yMECTHO, UEM «UCIOJIHEHMEe» . Beb pelueHus
E3BK xak pa3 npuUMeHSIIOTCSI BCEMW HALIMOHATBHbI -
MU CYO'BeKTaMM ITpaBa M HALIMOHATBHBIMU CYAaMH,
a He UCITOJIHAIOTCS.

Eciiut peub MAET O pelieHUsIX MEXAYHAPOIHBIX
CyId0B, B IlepByI0 ouepedb o pemreHusx ECITY
(a cyas mo BBICTYIIEHUSIM Ha Pa3jiM4HBIX T10-
magkax pykoBoauTesei paboueid rpynmnsl, 3TO
MMEHHO TaK), TO TOTIa CJI0BA O TOJIKOBAaHUU U 00
WCIIOJTHEHUHU BIIOJHE MMOHSTHLL. Ho 11 B 9TOM cityuyae
OYEBMIHON HEYKITIOXECTH U ABOMCTBEHHOCTH op-
MYJIMPOBKY MOXKHO OBLIO M30€XAaTh, HCII0JIb30BAB
oneIT KoHcTutyunonHoro Cyna P®, KoTophiii
OYeHb aKKypaTHO TOBOPUT HE O MPOTUBOPEUUMN

CyNeOHOr0 peIlieHHUs, a 0 TOM, YTO €T0 UCITOJIHEHNE
MOXET IPUBECTU K HApYLICHUIO MpaB ¥ cBOOON
b0 co3aaTh YIpo3y KOHCTUTYLIMOHHOMY CTpOIO,
1 UIMEHHO I103TOMY TaKO€ penieHre He MOXeT OBbITh
UCITOJTHEHO.

K coxaneHUIo, aBTOPH 3aKOHOIIPOEKTA HE
COBCEM BEPHO OTpa3wjii CMbICI 3TOH uyactu [lo-
CJIaHMS €eLle B OMHOM acrnexTe. IIpe3naeHT B mep-
BYIO O4epelb arne/IMpoBaJT K ITpaBaM U cBoOoIaM
4eJIOBEKA, €ro AOCTOMHCTBY U 01arononyuio Kak K
BBICIICH IeHHOCTHU. C 3TUM CHJILHBIM apTYMEeHTOM
OYEHB CJIOXHO (€CJIM BOOOILE BO3MOXKHO) CIIOPUTD,
€CNY KTO-TO HACTaMBaET Ha aGCOIOTHOM TIpUOPU-
TETE MEXAYHapoaHOro Nnpasa. Ho, K coxaieHmIo,
3TOT apryMEHT, YCTICIIHO UCTIOAb3yeMbIHt KoHcTH-
TyHuoHHBIM CygoM P@ 1 KOHCTUTYHMOHHBIMU CY-
JaMU OPYTUX CTPaH, POl U3 3TOH YaCTH 3aKOHO-
MIpOeKTa.

Ha naw B35, TEKCT 3aKOHONPOCKTA B YaCTH
MEXIYHAPOLHOTO IpaBa CMOTpescs ObI Topa3mo
BHSITHEE U LIEJOCTHEE, €CU Obl aBTOPHI UCITOJh-
30BaIN (POPMYIMPOBKY, Y3KC HEOTHOKPATHO MPH-
MeHeHHbIe KoHCTUTYIMOHHBIM CynoM PD B cBoMx
peLIEHUSIX. ABTOD NAHHOM CTaThU B XOI€ 00CYXKIe-
HUSI B 3KCIIEPTHOM COOOILLECTBE Mpe/UIarai TaKyio
peaakiuio BToporo naparpada ct. 79:

«PelueHyns MeXXAYHapOIHBIX OPTAHOB, a TAKXKe
HOPMBI MEXAYHAPOIHOTO TIpaBa, HapyIIarolIne
KOHCTUTYIMOHHBIE MOJIOXECHUY, UMEIOLINE 0c000
BaxkHOoe st Poccuiickoit Pemepaniy 3HaueHue,
HE MOTYT TPUMCHSTBLCS B POCCUNCKON TTPABOBO
CHCTEME».

Tem He Meree GUHANBHBIA TEKCT MOMPABOK
B 3TOM OTHOIUCHWW OCTAJICST HCU3MCHCHHBIM.
OnHako 3TO HE O3HAyaeT, YTO AUCKYCCUU KaK
B OTHOIIIEHWW 3TOM TIONPaBKH, TaK M B OTHOIIIE-
HUM 4. 4 cT. 15 KoHnctutynmm P® 3aKOHYEHBI.
MBI CKOpO YBUIUM, KaK 3TH TIOTIPABKY 3apaboTaioT
B pykax Koncturyumonsoro Cyma P®, koropsrit
0€3 COMHEHWS CTJTAIUT YK€ OTMEUEHHBIE IIIEPOXO-
BATOCTH U HATIOJHUT 3TH TIOJOXEHUS MpaKTHye-
CKUM COAEpPKaHUEM.

O MOHWMAaHWW BAXXHOCTH UMEHHO 3TOW poiin
KonctutyimonHnoro Cyna P® rosopsar u morpas-
KA K KOHCTUTYIIMM, HE TOJBKO 3aKPeIlISIoIINe
CYLIIECTBYIONIVE Ne-10pe U ae-(haKTO MOJTHOMOUNS
Koucturymmonsoro Cyna P® B yacTu KOHTPOJIS
3a cooTBeTCTBUEM KoHcTuTyuuu Poccny perneHuii
MEXIYHAPOJHBIX CYI0OB U MHCTHTYTOB MEXIyHa-
POIHBIX OpraHU3aUWi, HO M €ro HOBBIE MOJHO-
MOYMS, HAIPOYb YCKOJb3HYBIIME OT BHUMAaHUs
B Xo[i¢ 00CYXIeHWsI MOTIPaBOK. B COOTBETCTBUHU
¢ HOBOM 4. 5 cT. 125 KoHctutymmonubii Cyn PO
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TOYKA 3PEHNA

He TOJIBKO pa3pelliaeT BOMPOC O BO3ZMOXKHOCTH HC-
TIOJTHEHWS peliieHUM MeXXToCyqapcTBEHHBIX Opra-
HOB, TIPWHSITBIX Ha OCHOBAHWH TTONOXEHWH MEXIV-
HapOIHKIX 10roBopoB Poccwmiickoit Dedepauny B
X MCTOIKOBAHMH, MIPOTHBOpedaieM KoHCTHTY-
unn P@, Ho moavaua Tenepb Takke NPaBo MpH-
HHUMaTh peIl¢HHE O BO3MOAXHOCTH HCHOAHEHHSA
pelieHHss HHOCTPAHHOIO HJIH MeAIVHAPOIHOIO
(MeATOCY1aPCTBEHHON0) C¥1a, HROCTPAHHOIO RTH
ve A IVEAPOIHOTo TPeTeHCKOro cyia (apoHTpa-
A&1), Hadarapllero ods3aHHocTH Ha PoccHitickyio
deaepaunio, B TOM CIyyae, €CAH 3TO pelUieHHe
MPOTHBOPEUYUT OCHOBAM MYO0.IMYHOTO MpPaBOINO-
panka Poccwmiickoit Denepanuy.

3nech MBI BUAMM VKe Oonee 4eTKHe (popMy-
JHPOBKY. HeBOoOpY:KEHHBIM I1a30M BUAHA IIPO-
BOAMMAas pa3HWIla MeXIY, C OOMHOW CTOPOHHI,
pelIeHUSIMI MEXTOCYTapCTBEHHBIX OPTaHOB W,
C APYrofi CTOPOHBI, PEILICHUSIMU CYIOB (ITpUYEM
KaK MeXIYHAapOOHBIX, TAK U HALIMOHANBHBIX)
HapbuTpaxkei (ONsITh-TAKN KaK MHOCTPAHHBIX, TAK U
MeXAyHapoaHeIX). Torga Bce BCTaeT HA CBOW MECTA.
PenreHust MEXTOCYTapCTBEHHBIX OPraHOB — 3TO Ha-
Bpsia v pesosmoniny [eHepaapHoi Accamonen OOH
niu [MapraamenTckoit accambieu Coseta EBportsl,
KOTOpPHIE, KaK TPaBUjio, HE UMEIOT 0043aTEILHOMN
cuiTbl. Pedb Takoke He MIeT 00 00s13aTeJIbHBIX Pe30-
mromvsix Corera besonacHoct OOH, HanpruMep o
BKJTIOYE€HVH TOTO WJIM WHOTO JIULIA B CAHKIIMOHHEIE
CIIMCKU. DTH PE30JIIOITNH MTOIEXAT 003aTeTbHON
UMIIJIEeMEHTALUY Yepe3 PUHSITUE HAllMOHATbHbIX
IPABOBBLIX aKTOB, U HA 3TOW CTaaAWM AOCTYIHBI
KOHCTUTYIIHOHHOMY KOHTpOJ0. O4eBHIHO, YTO 10
CMBICTY 3TOM CTaThbM PELUICHUS] MEXIOCYAapCTBEH~
HBIX OPTaHOB — 3TO O0sI3aTEJbHBIC U AEHCTBYIO-
Iye HANPSIMYI0 B HallMOHAJIBLHOM MPAaBOMOPANKE
pelIeHUsT MHCTUTYTOB T€X MEXTOCYIapCTBEHHBIX
00beIUHEHNUH, B KOTOPHIX y4acTByeT Poccus.
DTO B MepBYIO oYepedb PEIIeHUs MHCTUTYTOB
EADC, Bonpochkl cOOTBETCTBUS KOTOpbix KoH-
CTUTYLIMM, PAaBHO KaK ¥ CBOETo TNpaBa MpoBEpPSITh
3TH pellieHNs Ha cooTBeTcTBMEe KoHCTHTYLIMU,
yKe ObLIM CaMOCTOSITENbHO peleHbl KoHeTuTy-
unoHHEIM CynoM PO B OnpeseneHuy oT 3 MapTa
2015 . Ne 417-0. Teniepb 3TO paBO 3aKPETVIEHO B
KoHcTuTyumn u 6yaet 3aTemM BOCIPOU3BELECHO B
3akoHe «O KoncrutyunoHHoM Cyne Poccuiickoit
Denepallin».

KpaiiHe vHTepecHBI HOBbIC MojiHOMoYKsi KoH-
ctutyimorHoro Cyna P® npoBepsATh MHOCTPaHHBIE
cyneOHbIe 1 apOMTpakHbIE PELIEHKST HA UX COOT-
BETCTBUE MyOJIMYHOMY IMOPAIKY. be3 comHeHus1, 3To
CBOETO poaa pedeKCcHsl Ha peilleHWe WHBECTULIA-

OHHOTO apOMTpaxKa 1o Aej1y KoMnaHiH « [OKOC-3,
B COOTBETCTBUH C KOTOpsIM Poccrs 6bL1a npr3HaHa
HapVIITHBLIEH MONOXEHUST DHEPTETUYECKOH XapTHH
H B CHJIV 3TOro 005S3aHHON BBIIDIATUTH 30 MMiI-
JHapIOoB 10:U1apOB KOMITEHCALIMM aKHMOHEpaM
KOKOCa. 5 vae oTMevaT B OIHOM U3 CBOUX CTATEM,
gTO 3TO PeMHHE 0KA3a10Ch NMEePBBHIM MacIITa0-
HHM CTaTkHOEeHHaM PoccHu ¢ peastuaMy (MHoOM
pa3 KpaiHe HSMPHATHHMH H HEOXUIAHHEIMM)
COBpPEeMEHHOI0 HHBECTHIIHOHHOIO apOHTpaxa’s.
OaHHM H3 TaKHX HeMpHSITHHX CIOPNPH30B OKa-
3a;70Ch TO, YTO MHBECTHLIHOHHBIW apOHUTpax,
paccMaTpUBAIOIINK CIIOPEI MEXIY MHBECTOPOM U
TOCYIapCTBOM, OBLT BO MHOTOM CO3[aH 110 o6pasy
M TTOJOOWI0 MEXAYHAPOIHOTO KOMMEPUYECKOTO
apouTpaxa. IMeHHO oTTyna OblUIa 3aMMCTBOBAHA
KOHIIECTIIIMS UCTIOTHEHUS PEIICHU I MHBECTALIMOH -
HBIX apOUTpaskeil, OCHOBAHHAS Ha Harlo-Mopkckoit
KOHBEHIINY O MPU3HAHWUY U IPUBECACHUHN B UCTIOJI-
HEHYE MHOCTPAHHBIX apOUTPaKHBIX PEHICHUT YXKe
nanexoro 1958 r. (namee — Hulo-Mopkckast KoH-
BEHIIMST ), HECMOTPS Ha TO YTO Helo-HMopkckasi KoH-
BEHIIUS Kacajlach JIMLITbL KOMMEPUECKOTo apouTpaxka
M HE MOTJIa YYUTBIBATb HY MOSIBJICHUST HAUMHAas
¢ 1980-x TogoOB CITOPOB MEXY MHBECTOPOM U TO-
CYIapCTBOM Ha OCHOBE MEXIOCYIapCTBEHHBIX UH-
BECTUITMOHHBIX COTJIAINEHU M, HY UX COBPEMEHHBIX
ocobeHHocTeil. Hplo-Mlopkckash KOHBEHINS HaeT
BBIMTPABILIEMY CIIOP MHBECTOPY MPABO 00PAIIATHCS
3a MPUHYIUTETLHBIM UCTTOTHEHUEM apOUTPaKHOTO
pellleHNsI He TOJIBKO B YIIOJHOMOYEHHBIN opraH
TIPOUTPABIIIETO TOCYIAPCTRA, HO M B HALIKMOHAJIBHEIE
CYIIBI TI000TO IPYTOro rocy1apcTBa, Iie €CTh aKTUBLI
rocyaapcTBa-oTBeTYNKa. ETMHCTBEHHOE yCI0BHE
COCTOMT B TOM, UTO KaK TOCYIapCTBO-OTBETUUK, TAK
M TOCYIapCTBO, B Yel Cyld MHBECTOp obpaiuaercst
3a TIpU3HAHWEM M HUCIOTHEHUEM apOMTPaxKHOTO
pellleHMsI, NOJKHB OBITh YyYacTHUKaMu Hpio-
WMopxckoit konpenumu. Cama xe Hoio-Mopkcekast
KOHBEHILINS UCXOJNT U3 MMHUMATbHOTO KOHTPOJIsA
3a apOUTPaXHBIMU PEIIEHUSMH CO CTOPOHBI Ha-
UMOHAJBHBIX CYIOB, pa3pellias UM OTKa3biBaTh B
UCKIIOYUTENbHBIX Cy4asX B MPU3HAHUU U HC-
MOJHEHWH apOUTPakKHOIO PEIieHUs UMb 0 y3-
KOMY KPYTY NpOIETyPHBIX OCHOBAHUM U B Caydae
MPOTUBOPEUMs PellieHUs OCHOBaAM MyOJMYHOTO
mopsaxa. B ciaydae npu3HaHUS apOMTPaKHOTO
pelieHusT HALTMOHAJIbHBIM CYIOM MHBECTOP IOJY-
YaeT Ha PYKH WCIIOJHUTENbHBIA JIMCT, U Aajbilie

32 PCA. Hulley Enterprises Limited v. the Russian Federation. Case
Ne AA226. Final award of 18 July 2015.

3 WcnomuHoB A.C. Kyna mumetr coBpeMeHHBIH MHBECTHUMOHHBIIH
apburpax? // Poccuiickuit ropumimdeckuii sxypHain. 2015, Ne 3.
C. 80-96.
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TOUKA 3PEHVA

€My Ha TIOMOIIL ITPUXOTUT HAITMOHATbHAS CTyXK0a
CyNeOHBIX PUCTaBOB. B pe3ysbrate MBI Hab TI01aeM
OUICTIOMWTEILHBIN TTapaIoKC — B TO BPEMST KaK BCE
MEXKITYHAPOIHBIE CYIBI, JaXe CAMbIE ABTOPUTETHEIE
u u3BecTHhIe, Takue Kak ECITY, MC OOH u naxe
Cyn EC, CHIBITHIBAIOT MPOBGJIEMBI C UCTTOJTHEHW -
€M CBOMX pElICHMI, He oblamas TeM apceHanom
NMPUHYAUTEIBHBIX MepP, KOTOPBIE €CTh ¥ HAIMO-
HaJTBbHBIX CYNOB, MHBECTHIIMOHHEIE apOUTpaxH,
SIBJISISICH CAMBIM TIPOTUBOPEYHBBHIM SIBICHHEM
COBPEMEHHOT'0 MEXIYHApOIHOTO TIPaBOCYIMS,
WMEIOT IPaKTUYEeCKN HEOTPAHWYEHHBII JOCTYTI K
TaKOMY HAOOpY Mep BO BCEX CTpaHaX — YYACTHUIIAX
Hrro-Mopkckoit KouseHLn (1 ux Gonpire 150).
C HelaBHETO BPEMEHH rOCy1apCTBA OCO3HAJIN PU-
CKU TaKOTO MOIX0/Ia U aKTHBHO IPEIMPHHUMAIOT
JEHACTBUS, HalIpaBJIEHHbIE HAa BOCCTAHOBJICHUE
HeKoero 6anaHca B pa3pellleHH WHBECTHITMOHHBIX
CIIOPOB. DTO M CTapT NMpeanoxkeHHoi Esporeii-
CKOM KoMuccueil u yxe ogobperHHolt Cymom EC
HOBOW MOIEN# pa3pellieHNs WHBECTUIIMOHHBIX
CIIOPOB, B KOTOPOii yxe HeT mecTa Hplo-Mopkckoit
KOHBEHUWH, a TAKXX€ aKTHBHO MAYIIEe HA YPOBHE
HOHCHUTPAJI o6cyxaeHue naei co3malus MocTo-
SIHHO IeMCTBYIOIIETO MEXIYHAPOTHOTO NHBECTH -
HWOHHOTO CYy/Ia, MCTIOJIHEHHE PEIIEHUI KOTOPOTO
Tak:Ke OyIeT BbIBeAeHO U3 cdephl aeicTBrs Helo-
M opKcKoit KOHBEHIINY IIPOCTO B CHITY TOTO, YTO 3TO
OyIeT cyhd, a He apOuTpax.

HackoJbKO TOMOTYT HOBBIE MOJHOMOYUS
Koncruryunontnoro Cyna PD B pelneHun atoii
3agauun? Jiymato, 4to Masio yeM. MHBECTOPHI M TaK
CTapaloTCs He 00pallaThCsl 32 UCTIOTHEHUEM B CYIbI
NPOUTPaBLIETO rocyapCTBa, TPE3BO OLIEHMBAsK CBOU
IIAHCHI ¥ IPEANIOYNTasI UICKATh AKTUBLI OTBETINKA B
TpeThuX cTpaHax. [Ipuznanue KOHCTUTYIIMOHHBIM
Cynom P® peilleHHsi MHBECTULIMOHHOTO apOUTpaxa
npoTHuBROpeyalinM KoHCTUTYILIMM WY ITYOTUUHOMY
MOPSIAKY OTHIONb HE AETAET 3TO PEIIEHUE HEUCTION -
HuMbIM. Togxon, yxe onpodoBaHHbIN KoncTuTy-
oHHBIM Cynom P® B ciryuae pemennit ECTIY o
neny Andgyrosa v [magxosa® v 110 1eny Toro xe
KOKOCa*, MoxeT ¢cpaboTaTh TOJILKO B CIIy4Yae pe-
IIEHUH,, BBIHECEHHBIX APYTHUMHU MEXTYHAPOIHBIMU
cydamM¥ TNOO MEeXTOCYIapCTBEHHBIMY apOnTpaa-
MM (KaK pa3 Tako¥ apOUuTpax, CO3TaHHEIN B paMKax
KonseHuum OOH nmo mopckomy mpaBy 1982 r.,
paccMaTpuBaeT cefuac criop MeXay YKpauHoH u
Poccueit). Ho B ciyuae pemenmii MexX1yHapOIHBIX

* ECHR. Anchugov and Gladkov v. Russia (applications nos.
11157/04 and 15162/05). Judgment of 4 July 2013.

3% ECHR, OAO Neftyanaya Kompaniya Yukos v Russian Federation
(application no. 14902/04). Judgment (just satisfaction) of 31 July
2014.

KOMMEPUYECKHUX WIH UHBECTULIMOHHBIX apOHTpaXkeit
aHHYIVPOBATh TaKUe petieHUs KOHCTHTYLIMOHHETi
Cyn P® Toxe HEe CMOXET, 3TO UCKIIOUNTEIbHAS
IIpEPOTaTUBA HAIIMOHATILHEIX CYXOB TOM CTpaHBbI, B
KOTOpOU apOUTpax NMpoBOAWICS (3Hag HAIITK MeX-
FOCYNAPCTBEHHBIE MHBECTHILIMOHHBIE COTITAILIEHNS,
ato llIsenus mn6o Tosmannys, HO B MOOOM ciiydae
He Poccust). MoxHO cie1aTh BEIBOI, YTO HEKOTOPAst
HeHdoolleHKa 00IIel CUTYalMy cO CTOPOHEI paspa-
OOTYMKOB 3THX ITOJIOXEHUI BCE XKe TPHUCYTCTRYET.
Ecnu xe Poccus xoder urpath Ha IEpCIIEKTHBY, TO
IUTSI 3TOTO Halo 60JIee aKTUBHO BKUTIOYATHCST B IUC-
KycCUu 0 pecopMe MHBECTHLIHOHHOTO apONTpaka
U PATOBATh 32 CO3JaHVe WHBECTUIIMOHHOTO CY/Ia.
OmHaKo y Hac IToKa He BUTHO (32 MaJIbIM MCKJTIOYE-
HHMEM) HU BHATHOTO aHaJIn3a HOBOI Moieiu EC*,
pPaBHO KaK ¥ HET WHGOPMAILIMU OT POCCUNCKOM
neneranuu B padodeti rpyrme KOHCHUTPAJT o ToMm,
YTO TaM IIPOUCXOINT, U O Hallle MO3UIIUH Ha 3TOM
TLIOLIAMIKE.

OnHako y 3TUX HOBBIX MojiHOMouni Kon-
ctutyunoHHoro Cyna PM Moxer OBITL MHOM,
BHyTpeHHUY 3 dekT. TTpu 3TOM cII0XHO CKa3arh,
MoApa3yMeBaau JI €ro pa3paboTYNKu, WU MBI
VBUAWM CKOpee NOOOYHEBIN 3¢ (HEKT NIpoBeacHU
«KPACHBIX JITHHM» TIepen MEeXXIYHAPOLHBIMM Cyda-
MU U apbuTpaxkamMu. Peun HeT o TIeHTpaau3alny B
pykax KoHctutyimmontoro Cyna P® BHyTpeHHero
TOJIKOBAHUS KOHILENIIUHM NMYOJIUYHOTO TOPSIaKa.
Ceiiyac y Hac TakOTO HET, KaK ¥ HET 3aKOHOZaTe N hb-
HOTO OTIPEACEHNS TOTO, YTO CYUTATh ITYOITMUHBIM
TTOPSAKOM. DTO OTHAETCS HA OTKYI cyAaM OOIei
JOPUCAVKIIMK U apOUTpaxHbM cyram. Mccaemno-
BaTejV ¢ COXaJIEHNEM OTMEYaloT, UTO ONTPaBIATUCh
camble XyOIline OXWIaHUsI, KOTOPhIe ObUIN Y CIIe-
[IMJTUCTOB B MOMEHT BBEICHHUSI COOTBETCTBYIOLIINX
nosoxkeHuit B AITK P® u I'TIK P® 2002 ., 1 uto
NIPaKTHKA POCCUMCKHMX TOCYZapPCTBEHHBIX CYIOB
(kaK apOWTpaXXHBIX, TAK ¥ OOLICH IOPUCIUKIIVN)
M0 MPUMEHEHMIO IIOHSATHUS «IIyOJHYHBIMA MTOPSITOK»
OTJIMYAETCSI HEMOCJCI0BATEILHOCTBIO U OTYACTHU
HemipenckazyeMocThioY, LleHTpannsauus 3Toro
BaXXHOTO BOMpoca B pykax KoOHCTUTYUHMOHHOTO
Cyna P® B Buze 0643aHHOCTH CYIOB 00paniaThest
K HEMY C COOTBETCTBYIOIINM 3aTPOCOM OECCTIOPHO
TIOMOXET TOOMTHCA OONBIIICH MTPABOBOM ONpeNesieH-

CM. 110 3TOMY HOBOIY OUeHb Xopolnuit aHaams: [Tumernosa C.JI.
PecbopMa UHBECTHIIMOHHOTO apOutpaxa riasaMu Espomeii-
ckoro Coro3a: IpoOJIeMEI M MePCIIEKTUBH // MexXayHapooHoe
npasocygue. 2018, T. 28. No 4, C. 113—125.
¥ e Bapeii-Commbep I1., IersMan-Ilasnosa M.B. MexmyHapo-
HBIA ¥ BHYTPEHHM I NYOIUYHBINA NOPSINOK HPY IIPU3HAHUM U UC-
MOJTHEHUW WHOCTPAHHBIX apGUTPAXHEBIX pellicHUH (IpaBOTIpH-
MeHMTENbHEI onblT Ppanunu 1 Poccun) // Ipaso. XKypHan
Bricweii mikonbl akoHomuku. 2014, Ne 1. C. 151.
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HOCTH, XOTSI M CO3IACT [UTSI HETO JONONHUTENHHYIO
Harpys3Ky.

JaraouumeavHbie pazmMoliiieHUA

Moamicannslie [pe3raeHToM ronpasku B Kon-
CTUTYIIMIO B TOW YaCTH, TIE TOBOPUTCS O IEHCTBUNA
HOPM MEXAYHAPOAHOTO IPABa U PEIIEHUM MEXIY -
HapOAHBIX CYOOB, BCE X€ OTINYAIOTCA OT COOT-
BETCTBYIOLINX TTOJIOXEHWH siHBapcKoro ITocmanus
IMTpesumenTta. Kak yxe ObL10 OTMEUYEHO B Hayaite
9TOM CTaTbH, CETOAHS OXHOTO JTUIUb KOHCTUTYIIUA-
OHHOTO OTpeneseH!s MOPSIKa B3aUMONEHCTBUS
HOPM MEXAYHAPOIHOTO ¥ BHYTPUHAIIMOHAIBHOTO
TpaBa IBHO HENOCTATOYHO. MHOTO OYAET 3aBUCETh
oT mo3nuuu KoHcturynmuonHoro Cyna P®, Ha
KOTOPBIH JISDKET HETTPOCTast 00S13aHHOCTh HAIIOJ-
HUTH 3TU HOpMBI KOHCTUTYIIMY COJIECPXKAHUEM,
TIOCTOSTHHO €€ agarnTHupysd K U3MEHSIIOIIMCS pea-
JIUSIM U MOTPEOHOCTIM CTpaHbl. B m060M ciiyyae,
BeKTOp y>Ke 0003HaucH. Poccus He 0TKa3sIBaeTCs OT
MPUOPUTETA MEXTYHAPOJHOTO TIpaBa U HE Hepe-
XomuT K gyanu3my. OHa GopMyIUpYeT YCIOBHUS AT
TAKOTO ITPUOPHUTETA, CIEAYS B DTOM OTHOINEHWH
MPaKTHUKE MHOTHX YBAXKaIOIUX ¢e0sI TOCydapCTB.
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B ctaTthe uccnenyoTes npobieMa OTepy IPUBATHOCTH U €€ TTOCIEACTBUS TP PEATIN3ALIN YETIOBEKOM
TpaBa Ha CBODONY MePEABUXKEHUS B YCIOBUAX aKTHUBHOTO MCTIONB30BAHWS PACTIOZHAIOLINX W TEHEPATUB-
HBIX TEXHOJIOTUM TIyOOKMX HEWPOHHBIX CETEH. ABTOpP IPUXOMUT K BhIBOIY, UTO CT. 27 Konctutynun PO
MO3BOJISIET PACCMOTPETH MPABO YETOBEKA CBOOOIHO TEPEABUTATHECA B MICKYCCTBEHHOM MHOOPMAIMOHHOM
MPOCTPAHCTBE KaK OTHO W3 ITPAaBOMOUMIT CBOGOBI TTEPEIBIKEHUSI.

KiioueBbie cioBa: mpaBo Ha CBOGOIY MepenByKeHUST, TPOGIEMBI TIPUBATHOCTH, GOJIBIITNE JAHHBIE, KC-

KYCCTBEHHBIH WHTEJLIEKT, TUDPOBOI CYBEPEHHUTET.

[TocTosIHHOE pa3BUTHE CUCTEMBI OCHOBHBIX
ITpaB TTPOMCXOIUT B chpepe KOHCTUTYLHUOHHOTO
npasa, T.¢. BO3MOXHO BO3HUKHOBEHHE OObLEKTUB-
HO! HEOOXOOWMOCTH NMpPU3HAHUSA OPUIINATBEHO
Te€X HOPM, KOTOpPBIE VK€ OOBEKTUBHO CIOXWIINCH
B obiilecTBe. KOHCTUTYIIMOHHOE TIPABO B €r0 CO-
BPEMEHHOM BUJE OYCBUIAHO OCHOBLIBAETCS Ha
€CTECTBEHHO-TIPABOBOM KOHUEIIIIMM, KOTOPAsi CO-
JIEPXXUT CKPBIThIE MOTEHLUY, BaXXHbIE UMIYIbChI
JUIS pa3BUTUS peaTbHOCTU TIPaBa Ha OCHOBE «ITpH-
3HaHMA» HOBBIX 1TpaB (cT. 2, 55 Koucruryuyn PD)!.

WcTopus npaBa Ha cBOOOIY MepeABUXKEHUS TIO-
KAa3bIBAET, YTO NPOOJIEMBI, KaK NMPaBUIIo, KACATUCH
3alIUTHI TIPAaBa Ha CBOOOAY MEPEIABUKEHUS Yea0-
BeKa OT rocynapcTisa. B HacTosiliee Bpemst ocodboe
BHMMaHWeE TIpUoOpeTaeT acTteKT 3allUThI MpaBa
Ha ¢BOOOIY MepeABMXXEHUS YeI0BeEKa OT YACTHBIX
JIVL, MOCKOJbKY MH(MOPMALMOHHbBIE TEXHOJO-
I'MM MO3BOJISIIOT CJIEIUTh, Habm01aTh, COOMpPATh
WHOOPMALIUIO O TepeIBMKEHNH YeJOBEKa BCeM
KEJIAIOLIUM. DTO CrIOCOOCTBYET TOMY, UTO UeJIOBEK
JIUIIIaeTCs MPUBATHOCTH peaTM3alliU MpaBa Ha CBO-
6ony nepensykeHus:. B amoxy bosbiumx qanHbIx?
1 MCKYCCTBEHHOTO MHTE/UIEKTA® YeI0BEK TepseT
KOHTPOJIb HaJ cBOEM KOH(MUICHUKAIBHOCTHIO,

Tamxues A, OHToslorMst TipaBa (KPUTHYECKOE HCCICIOBAHTE
I0pUIMYECKOTO KOHIIeNTa faeiicTeutenbHocT). M., 2013. C. 320.
Bonbiie TaHHBIE MBI PACCMATPUBAEM KaK COOMPATETbHBIH Tep-
MMWH IS TU(POBBIX TeXHOJIOrui. bonee moapobHo cM.: bob-
ume nanueie. URL: https://de.wikipedia.org/wiki/Big_Data
Tlonm McKycCTBEHHBIM WHTEUICKTOM MEl TOHUMaeM TIyOoKue
HEAPOHHLIE CETH.

CEPBUCHBIE T1aTHOPMBI TTIOCTOSIHHO COOMpaloT
IaHHBIE W YTPOXalOT NMpaBy Ha HEIIPUKOCHOBEH-
HOCTb YACTHOM XXW3HU KaK OHIAWH, TaK 1 odiiaitH*.

ITonaraem, uto ct. 27 Koncruryuumu PO nosso-
JISIET paCCMOTPETH TIPAaBO YEJIOBEKa CBOOOIHO Iepe-
JIBUTaThCsl B UCKYCCTBEHHOM MHMOPMALIMOHHOM
MTPOCTPAHCTBE’ KaK OHHO U3 TIPABOMOYUIT CBOGOIBI
nepenBrxenus. Croboma repeaBUXXKeHUs HyXIa-
€TCsl B 3alIIUTE HE TOJBKO B (PU3UUECKOM MUPE, HO
¥ B UH(OPMAITMOHHOM MPOCTPAHCTRBE.

Ilomeps npusamnocmu npu peaauzauuu
npaea Ha c60600y nepeosuUX3ceHus i nociedcmaeusn,
KOmopbie OHa 6.1e4emnt 044 4eA068eKa

ITpu BceM ToM, uTo MHTEepHET — 3TO BCeobliee
JIOCTOSTHUE YEJIOBEUECTBA, MH(POPMAITMOHHOE TTPO-
CTPAHCTBO He JOJIKHO AEJIATh TIPO3pauHON XM3Hb
yeJioBeKa 151 J11000ro xeaatwiuero. B 1o ke BpeMs
>KM3HB UeJIOBEKA, Bi1aroxaps MCIOJIb30BAHUIO pac-
MO3HAKIIUNX ¥ TEHEPATUBHbBIX TEXHOJIOTUI UCKYC-
CTBEHHOTO MHTEJUIEKTA, CTAHOBUTCS] OTKPBLITOM 17151
BCEX M Kaxaoro. TpagriiMoHHOe MpeAcTaBieHUe
0 HEMPUKOCHOBEHHOCTU YACTHOM XU3HU Kak
4 Xianhong Hu. UNESCO advocated ROAM principles for

Steering Al for Knowledge Societies. URL: https://en.unesco.

org/news/unesco-advocated-roam-principles-steering-ai-
knowledge-societies

Iox unHbOPMALIMOHHBIM NMPOCTPAHCTBOM MBI NMOHUMaeM WH-
TePHET, CPEACTBa TeJichOHHOU CBA3M, TUTAHUIETHI, TPUTOXEHUS
M TIp. “H(HOPMALIHOHHBIE TEXHOJOTUH, KOTOPHIE O3BOISIOT CO-
6UpaTh TAHHBIE MOTH30BaTeNel. OCHOBHBIMM DIIEeMCHTAMM HH-
¢OpManMOHHOTO TIPOCTPAHCTBA SBIAIOTCS: MHGOOPMAIlHOHHEIE
pecypchl, cpencTsa THGOPMALIMOHHOTO B3aUMOIEHCTBHUS U MH-
opMaunoHHas MHOPACTPYKTYPA.
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0 «TIpaBe OBbITH OCTABJICHHBIM B IIOKOE»® MEHSAETCH,
TTIOCKOJIBKY WHGHOPMAITOHHO-KOMMYHUKALIMOH-
Hble TeXHOJOTUU TPAHCGHOPMUPYIOT COITMATbHbBIC
¥ 3KOHOMUYECKHNE OTHOMIEHWSs, CIIOCOOCTBYIOT
WHUPOKOMY 00OMEHY MH(OpMALIMEH, B TOM Y¥ciie
JIUYHON MH$opManueit, yacto 6e3 BemoMa Ui
corjiacus uesioBeka. [loTepsi MpUBaTHOCTH peaH-
3alMM TTpaBa Ha CBOOOY TIepeABVKEHUS BEIET K
HApYLUEHWIO HENPUKOCHOBEHHOCTH TMYHOM XXU3HU
yesoBeka. Hactynmna HoBasi peaTbHOCTE, KOTOPast
CYIIECTBEHHO MEHSIET MHUD.

MMeHHO oCyIlEeCTBICHIE YEJTOBEKOM KOMITIEK-
ca JIMYHBIX MpaB ¥ CBOOOI CO3AAET COBOKYITHOCTD
1IIMGPOBBIX JAHHBIX 0 YeoBeke'. Peanmsanus ve-
JIOBEKOM CBOOOIBI MepeaBUXEHUsI B (PU3NIECKOM
mupe hopMupyeT UMdpOBbIC AaHHBIE, KOTOPHIE
coOMparTcs MOCPeICTBOM MHGOPMALIMOHHBIX
TEXHOJIOTUAM.

ApkuM npriMepoM coopa UMM POBEIX JaHHBIX O
TIepeMENIEHUN JTIOAEN Y IPUMEHEHWS! ICKYCCTBEH -
HOTO MHTEJIJIEKTa Ha OCHOBE BOoNBILIMIX TaHHBIX 1S
NMpo®WINPOBaHUS (BU3HMYECKUX JIUIL CITYKAT TeX-
HOJIOTHH, KOTOPBIE MPUMEHSIJTUCH TOCYIAapCTBAMK
B nepuoa nanaemMuu COVID-19. B Kurtae kaMepsI
BUACOHAD/I0ICHNS YKa3bIBaIW Ha NBEPH KBAPTHUD
TEX, KTO Haxonwics Ha 14-1HeBHOM KapaHTWUHE IS
TapaHTuH, YTO OHM He yiayT. Lludposrle mTpnx-
KOJBl B MOOUJILHBIX NMPHUJIOXKEHUSIX OTpaKaln
COCTOSTHWE 3M0POBbs Mofei. B Cunranype ripaBu-
TENLCTBO BBIMYCTHIIO NPYIOKEHME [0, Ha3BaHUEM
TraceTogether, K0TOpoe UCMONB30BANIO CUTHAHI
Bluetooth Mexay MoOMABHBIMA TenedoOHaMM,
YTOOBI YBUAETH, ObUIM JIX TIOTEHIIMAIbHBIE HOCH-
TEJI KOPOHABMPYCa B TECHOM KOHTAKTE C IPYTUMHU
monbmMu. B ToHKoHre HEKOTOPHIE KUTETM HOCHITA
OpacieT, KOTOpLIN ObUT CBSI3aH C NPWIOKCHUEM
11 cMapTdhoHa UM MOT MPEeayNnpexkaaTh YIoJHO-
MOUYEHHBIE OPraHbl, €CJIM YEJTOBEK TTOKWHYN CBOE
MecTo KapaHTuHa. B HOxHoit Kopee IpaBUTEILCTBO
KCTIOIb30BaAJI0 TaKWe 3alucH, KaK TPaH3aKIWY TT0
KPENWTHBIM KapTaM, TaHHBIE 0 MECTOHAXOXIEHUN
CcMapTHOHOB ¥ BUACO C KaMep BUAcOHAOTIOHeHS,
a TaKXXe Pa3roBOPBI MEXITY JTIOABMMU, YTOORI CO3IATh
CHCTEMY, B KOTOPOI OTCITESKMBATVCH TTONITBE P3KIEH-
HblE ciydau. Pe3ynbTaToM crania Kapra, KOTopas
MOXKET [0KA3aTh JIoJeH, KOTOpBIe TPHOIM3UITUCH K
HOCHTETIO KOpoHaBUpyca. M3paninsckoe areHTCTBO
oesonacHocTH Shin Bet MCMOAB30BATIO JaHHELIE O

“ossbmeenunanbiocte. URL:  https://en.wikipedia.org/wiki/

=a C.}0. TlepcmeKTHBB WMCNONB30OBAHUS WCKYC-

TECNSSTD WHTELIEKTA B FIPABOCYAMHM M BOIPOCHI NPABOBOTO
Terimaneszsis B Poceniickoi @enepauny // KypHan KOHCTH-
T s sesocyans. 2019. Ne 5 (71). C. 30-38.

MeCTOHaX0XACHUYN MOOWIBHBIX TeIeOHOB rpax-
JlaH, YTOOBI OCYUIECTBIISATh KAPAHTHHHBIA KOH-
TPOJIb M OTCIIEXKUBATE IIEPEMEIIEHHA 3apaXKe HHBIX®,

Kpowme Toro, B OxxHo#1 Kopee ucro ib30Baach
mratrgopma LIeHTpa JaHHBIX « YMHBIH TOpOI», KO-
TOpas MpeJICTaBIsIET co00i KPYITHOMACIITaOHBIA
MHCTPYMEHT aHa/IM3a TOPOACKUX JaHHBbIX, pas3-
paGoTaHHBI B paMKax «I1poekTa MccaeIoBaHmiA
U paspadotok Smart City». AHaiIM3 coOpaHHBIX
BonblMx f1aHHBIX B PeXHUME PEATLHOTO BPEMEHHN
TTO3BOJISIET aBTOMATHYECKH ONPELCITSITE NepeIBU-
’K€HWE U MECTO TNpeOLIBaHMS JIIOAEH IT0 BpeMeHH,
a TaKKe aHAJIM3WPOBATL KPYITHOMACIUTAOHYIO 30HY
BCMBIMIKY OJS BBISIBIEHWS MCTOYHWKa WHDEK-
. biaronaps TeXHOJIOTHY BpeMs aHaIM3a dNH-
IEMUOJIOTHIECKHX PACCeNOBaHUI COKPATHIOCH
OT HECKOJBKUX IHelN g0 10 MUHYT M Mepelnio B
aBTOMAaTUYECKHUI PEXUM, YTO IMO3BOJIVIIIO CHU3UTh
Harpy3Ky Ha 3ITMIEMMOJIOTOB OBICTpEE pearkpoBaTh
JlaXe B cllyyae KpymHOMAcIITabHOTO TTOATBEPXK-
nennsd. Mcrnonb3oBaHne TUYHON MHAOpPMAIIUY B
3TOW CUCTEME OCHOBAHO Ha IPaBHITaX, KOTOPHIE MTO-
3BOJISTIOT OOIIIECTBEHHOCTH MCITOTB30BATh JIMYHYIO
MHGbOPMALINIO [UTSI TOYHOTO SMMIEMHOIOTHIECKOTO
pacciegoBaHUS CUTYaLMU ¢ UHGDEKLIMOHHBIMU
3abonmeBaHuAMU. CrucTeMa BpeMEHHO 3KCITya-
TUpYETCd, YIUTHIBasA CTaAMY pearupoOBaHUs Ha
KpU3HuC NHGEKIMOHHBIX 3a00¢BaHNM, W JIMIHAS
WH(OpMaINs YHUUTOXAETCS TTOCIIe 3aBeplIeHNS
cutyaumy ¢ COVID-19°,

Poccuiickasi TeXHOJIOTHS PacIIO3HABAHMST JINI]
FindFace no3BosiseT co30aBaTh CITMCKW HA BPEMS
KapaHTUHA U TIOTOM OTCJIEKMBATh, MOSIBJISIOTCS
JIM 9TH JIIOAU TIepell KamepaMu. Takke no3BoJisieT
pPacro3HaBaTh ICHCTBHS, KOTOPBIE JeaeT YETOBeK,
OTCJIEKUBATh KOHTAKTH M UACHTUDULIMPOBATH
BO3pacT JIoJel, U €¢ MOXHO HACTPOUTh TaKUM
o6pa3oM, yToOBI OHa TIpUCIIaia aiepThl, eCIU W3
JIOMa BEIXOJUT YeJIOBEK cTapiie 65 j1eT. [eonaHHbIe
OT OIIepaTOPOB B COBOKYITHOCTH C TEXHOJOTHEH
pacrmo3HaBaHWs JIVI MOTIOJIHSIOT APYT npyra'’
W JAI0T TIOJTHOE TIPEICTaBACHHUE 3a IIepeMellieHeEM
HUBNUECKUX JIHII.

Takum 06pa3oM, KOPOHABHPYC TTOCIYXKUIT CTH-
MYJIOM IJIsI UCTIOJIb30BaHHS U Pa3BUTHS CHUCTEM

8 Argun Kharpal. Use of surweillance to fight coronavirus raises
concerns about government power after pandemic ends. URL:
https://www.cnbc.com/2020/03/27/coronavirus-surveillance-
used-by-governments-to-fight-pandemic-privacy-concerns.html

? ADEAE| 7|22 Z2LHs BER 84 noto| i #=1 o HEaELc
URL: http://www.molit.go.kr/ USR/NEWS/m_71/dtl jsp?id=
95083710

10 Kabakor A. Macka ot amroprT™a He 3ammtur. URL: htips://
thebell.io/maska-ot-algoritma-ne-zashhitit-razrabotchik-
moskovskoj-sistemy-umnyvh-kamer-o-slezhke-vo-vremya-
karantina/
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TOUKA 3PEHNA

MacCOBOTO HaOIIONEHUS 3a TePEIBHKEHUEM JIIO-
nei. To, 4To N3HAYAJIBHO CO3IaBANOCH 15T GOPBOBI
C MPECTYIMHOCTHIO, ITUPOKO MCTIOAL3YETCS I
0OpPHOBI C KOPOHABUPYCOM M B MHBIX LEIAX.

Koneyno, ocymecTienne npasa Ha cBOOOIY
TEePEABVKEHUS IPOUCXOOUT B COITUYME, TIIe TPYITHO
nepeaBuraTbest HezamMe4eHHBIM. Ho B TO e BpeMs
YeJ0BEK He OApa3yMeBaeT, YTO 32 HUM KPyTJToCy-
TOYHO cnendT. Mcnoiib3oBaHUE TEXHOJOTHH ITg
HabIooeHUS 3a IEPEMEIEHUEM JIIOIEH OTKPBIBAET
HOBBIE NPOOJIEMBI, CBSI3aHHBIE C HOBBIM OTpaHW-
YeHUWEM CBODOOIBI NMEpEeaABUXEHUA: 1) JINIIeHHE
peaju3aliy npaBa Ha cBOOGOIY TepeaBUKEeHMs
MPUWBATHOCTH; 2) cOOp JAHHBIX MTPH TTOMOIIH UH-
(opMalMOHHBIX TEXHOJIOTHH Ha OCHOBE MH(OpMa-
LUK O TIEPEABMKEHU M YeIoBeKa; 3) NCI0JIb30Ba-
HWE TaHHEBIX, COOpaHHBIX W3 Pa3HBIX MCTOUHUKOB;
4) 3ammTa nadHbIX. [loIHAA OTKPBITOCTE XH3HU
O61aromapst UHGOPMALIMOHHBIM TEXHOJIOTUSM —
COBEPIIEHHO HOBOE SIBJIEHWE, KOTOPOE TpebyeT
OCMBICJIEHHUS Y TIPAaBOBOTO PEarMPOBAHMSI.

Yacts 3 cT. 55 Koscturyimm PO ycraHasinBaer
CITeYTOTIINE KPUTEPHH, KOTOPBIM JIOJEKHBI COOTBET-
CTBOBATh AOTYCTHMBIE OTPAHWYEHHUA TIpaBa Ha CBO-
6oy MepeABKEHNS M APYTUX KOHCTUTYLIMOHHBIX
TIpaB ¥ CBOOOI YesJoBeKa U TpaXKIaHWHA: «B TEJISX
3aIIUTEI»; «B TOM Mepe, B KAKOM 3TO HEOOXOTNMO»;
«TTPeAyCMOTPEHO helepabHBIM 3aKOHOM>.

B cT. 8 3akona PD ot 25 mrons 1993 . Ne 5242-1
«O mpase rpaxnaH Poccutickoit @enepanum Ha
cBoOOLY MEpeaBMKEHUS, BHIOOP MecTa NMpeObIBa-
HWS W KUTEThCTBA B penenax Poccuiickoit Mene-
pauuuy (nanee — 3akoH PD o cBoGOIE TTepeaBIKE-
HYST) COOEPXUTCS 3aKPBITHIN epedeHb OCHOBAHU
orpaHuuYeHUs mpasa rpaxaan Poccuiickoin Peje-
palyy Ha cBOOOIY TIepedBMXEHUS, BHIOOp MecTa
npeObIBaHUST U XUTEJILCTBA B Tipeaenax Poccuii-
ckoit Meaepalinii, KOTOPHIN He TTPEeAyCMaTpUBAET
OrpaHMYeHMe CBODOMBI TepeABUKEHUS B hopme
cliexXeHus (HabJlIogeHMs ) TIpU TTOMOIIY WH)OP-
MallOHHEIX TEXHOJIOTHH, BKITIOUast TEXHOJIOTHH
pacIio3HaBaHUsI JIMII 33 TTepeIBIDKEHNEM JTioneit!!.

IMoka B 3akoHe P® o cBoOOIE TTEpEIBIKEHUS
He 3aKperuieHo TIOJTIOKEHWE 0 TOM, YTO B OTpeIe-
JIEHHBIX 3aKOHOM CJIyJasiX B CTPOTO OTIPEAeIEHHBIX
LIeJIIX, BO3MOXHO CJIexXeHUe,/Habmoae HUE 3a Iepe-
JIBKEHUEM YeTOBEKa C TTOMOIIIBIO WH(hOPMAIIMOH-
HBIX TEXHOJOTMH, BKJII0Yasi TEXHOJOTHUW PacIo3-

! 3akon Poccuiickoit Menepauny ot 25 wioHst 1993 1. Ne 5242-1
«O npase rpaxaaH Pocceuifckoit @enepauyyt Ha CBOOOMY Tiepe-
IIBIKEHMS, BBIOOP MeCTa PEORIBAHMST U XUTEIbCTBA B Npeesiax
Poccuiickoit ®enepanumn». URL: http://www.consultant.ru/cons/
cgi/online.cgi’req=doc&base=LAW&n=321536&fld=134&dst=
100006,0&rnd=0.24968370006358742#07814067532066493

HaBaHUs JIUL, IPUMEHEHHNE NAHHBIX TEXHOIOTHH
C UEITBIO CIEXKEHUSI/HAOMIONEHMS 32 YeJIOBEKOM,
BKJIIOYasA cOOp JAHHBIX O TaKOM MePeaBUXCHUN
(mepeMellleHUN), HEeNb3sl CUUTATh 3aKOHHBIM.
Kpome Toro, 3ammrta JaHHBIX, TOJYYEHHEIX U3
WHbOPMAaLIVY O TePEIBIKEHNH rpaxaaH, Tpedyer
3aKOHOJATEBHOTO 3aKPETIEHUd TpeOoBaHUH 0
TOM, YTO cOOpaHHbIE IM(POBBIE JAHHEBIE O PEATA-
3aLlMH YEJIOBEKOM CBOOO/IBI MEPEIBIDKEHUS MOTYT
TIEPELABaThCS TOJBKO B 3alinchpoBaHHOM BUAE U
XPaHUTHCS, KaK U MpoTrpaMMHOE obecrieueHne,
TOJIKO Ha POCCUICKUX CEPBEPaX, KOTOPHIE PacIio-
JIOXXeHEBI Ha TeppuTopun Poccuiickoi Deneparvin.
TTepenaua v xpaHeHMe COOPaHHBIX TAKUM 00pa3oM
JINYHBIX TAHHBIX JTI0ACH 3a TipeaeaaMu Pocchiickoin
Menepaiiny JOKHET GBITH 3aMTPEIEHbI, 3aKOHOIA-
TEJTbHO JOJIKEH OBITH YCTAHOBJIEH CPOK XpaHeHUs
TaKWX JAHHBIX.

bonpinue naHHbBIE OTKPBIBAIOT BO3MOXHOCTH
L7181 3710yTIOTpeOaeHMst THGMOPMATIMOHHOM BIACTRHIO
TIOCPEACTBOM MAaHUNYASUWN, IUCKPUMUWHALINHA
1 WHHOPMALIMOHHON 3KOHOMHYECKOM SKCINIya-
TallUhd — B COYETAHWU C HapYUIEHUEM OCHOBHBIX
1paB yejoBeka. Ecau o6beAMHUTL HHOOPMALIHI0
0 (DMHAHCOBBIX OIlEPALMUAX, KPEAUTOCNOCOD-
HOCTH, JIEUEHWH, YaCTHOM TTOTPeOGIeHNH, TPo-
dheccroHaNTBHOU NEeATEIPHOCTH, MCITOJIb30BAaHUN
WHrepHeTa, 3NCKTPOHHBIX KapT U cMapT(OHOB,
BUJIE0- WM KOMMYHWKAIIMOHHOTO HaOJTIOACHWS,
TO 3TO MOXET HNPUBECTH K HMH(MOPMAIIMOHHOMY
IucbHaaHCy, KOTOPBIV onaceH IS Hallled neMo-
Kpatin'?,

IIpuBeneM npruMep HEKOTOPHIX MCTOYHUKOB
JaHHBIX, KOTOpbie (DOPMHUPYIOTCS HA OCHOBE MH-
opmManuym o peanTn3aluM YeTOBEKOM CBOOOIBI
TIEPEABUKEHMS U (WJIM ) MHBIX TTPaB B GU3NUECKOM
MHUDPE U KOTOPBIE MO3BOJISIOT BHICTPOUTH MYTHh
yeaoBeka: 1) 3armmMcu CUCTeM BUACOHAOITIONEHWST;
2) VCIIOIB30BaHME KIIMEHTCKNX, DAaHKOBCKWX, TIJIa-
TEXHBIX KapT; 3) 10001 MCTOUYHMK 3JICKTPOHHOMN
CBSA3M (PYYHO! ¥ TeoTpaUueCKHUI PEXXUM JIBUKE -
HUs); 4) UCTIOL30BAHNME B JIMYHBIX WIM KOMMED-
YECKHUX LIEJISIX Pa3HBIX BJICKTPOHHBIX YCTPOUCTB
VJTA CUCTEM OTCIIEXWBAHMST aKTHBHOCTH YeJIOBEKa,
TAKWX KaK «(PUTHEC» , «YMHBIE YAChI» , «TTTOOATLHEIE
HAaBUTALIMOHHBIE CUCTEMBI», Takue Kak «GPS»,
cMapTGOHBI, INIAHIIETHI W T.1.; 5) UCTIOIb30BaHNE
WHGbOPMalMY Y B3aMMOAEHCTBMS B COITMATTBHBIX
ceTsix; 6) ceTeBbIe TEXHOIOTUH «yMHBIN JoM» 1 Ap.

2 Thilo Weichert. Weichert fordert Hinterfragung und
Erforschung von «Big Data». URL: https://web.archive.org/
web/20131202230602/https://www.datenschutzzentrum.de/
presse/20130318-bigdata.htm

3 Bogsmme mannste. URL: https://de.wikipedia.org/wiki/Big_Data

tKYPHAA KOHCTUTYUUOHHOTI'O NTPABOCYAUA Ne 3(75)/2020



TOUYKA 3PEHNA

Bce 5Tu IeiicTBUS HAHOCAT CEPhE3HBIN yIIEpO
KOHPMIEHINATBHOCTY, OTKPbIBAsi JOCTYT K JINY-
HOM WHMOpPMAIUM YEJIOBEKA O peaIM3allul UM
JIMYHBIX TpaB 1 cBoOoa. Tak, Hanpumep, 6aHKH
HCTIONB3YIOT MallTUHHOE 00yYeHVe B KPEIUTHOM
CKOPUHTE, UTOOBI NMPEACKa3aTh, BEPHET JIX KIIMEHT
KpeOauT WIM HE BEPHET, MOXKHO JIM €MY JaBaTh I€Hb-
™M W He ctonT'®, B 3amavue KpeIMTHOTO CKOPWHTA
HCTIONB3YIOTCS JaHHbIE, COOPAaHHBIE O YEJIOBEKE, B
TOM YHCJIE TT0 OIuIaTe 6aHKOBCKOM KapToi. [ToMu-
MO 3TOTO, B pe3ysibTate 06paboTKu WHGOpMaImm
¢ GAHKOBCKOHW KapThl MOXHO BBICTPOWUTH JIMYHBIA
TIYTh YeJIOBEKA, MOIYUNB MHOOPMALIMIO O €0 IiEpe-
JBUKEHWH, a TOTTOJTHUB WHOpMaIIven u3 Apyrux
WCTOYHUKOB, BLICTPOUTD IIEPCOHAIBHYIO TPAEKTO-
pHIO XM3HU YesioBeKa. Hamprmep, ecin JaHHBIE O
KJIMeHTaX, KOTOPEIE cOBUpaloTest GaHKaMH, COeT-
HUTE ¢ JAHHBIMH, KOTOPBIE COBUPAIOT Mara3uHbI",
TO MOXHO BBICTPOUTH IOJHYX KapTHHY YeJIOBEKA
KaK MoTpeduTest ¢ AeTATU3alueN TOro, YTO OH Mo-
KyTaeT, Koraa U Iag.

DdenepanbHeiil KoHcTUTYLIMOHHBINA cyn Tep-
MaHWHW B CBOeM pellieHnW oT 15 mexkabps 1983 1.
OTMETHJI, YTO B YCJIOBHSAX COBPEMEHHOW 00pa-
OOTKM JaHHBIX 3aILKTa JINIf OT HEOTPAHUYEHHOTO
cbopa, XpaHeHHUs, NCTIOTL30BAHUS M PACKPBITHSI
X ITePCOHANLHBIX JAaHHBIX MOKPHIBAETCS 00-
LM TIPaBOM JIMUHOCTH, KOTOPOE TFapaHTUPYET
MOJTHOMOYWS JINIA CAMOCTOSTEIBHO OTTPEaETITh
WHOOPMALIUIO 0 PACKPBITUM M MCIOJb30BAHUHA
€ro JIMYHBIX JaHHBIX. OrpaHuUUYeHNe TMpaBa Ha
«MH(MOPMALHOHHOE CAMOOTIPEICIIEHUE TOTTyCKa-
eTCA TOJBKO B 001MX uHTepecax. OHM TpeOyioT
KOHCTUTYUMOHHO-IIPABOBOW OCHOBBI, KOTOpad
JIOJTKHA COOTBETCTBOBATH BEPXOBEHCTBY 3aKOHA.
KoHcTUTYITMOHHBIE TpeOOBAHUSA K TAKWM Orpa-
HUYEHWSIM JOJIKHBI TIPOBOINTE PA3TUUNE MEXITY
JIMIHBIMA JaHHBIMU, KOTOPbIE COOMpaloTcs U
00pabaTsIBalOTCI B MTHAUBUIYATbHOW, HEAHOHUM-
HOM dopMe, U TaHHBIMM, KOTOPBIE COOUPAIOTCS
B CTAaTUCTUYECKUX LIeisIX, B Ipoliecce 06paboTku
obe3uunBaioTcsi. OTpaHNYeHUS TIpaBa Ha «UH-
dopMalIlMOHHOE CaMOOTIpeAEIEHUE» IOIMYCKa-
eTCsl TOJIBKO B 00uImx mHTEpecax’s. Tlpu 3ToM B

4 Bpemenne B wMammHHOe oOydeHume. URL: https://www.
coursera.org/lecture/vvedenie-mashinnoe-obuchenie/mietriki-
kachiestva-klassitikatsii-2-fPkI2

5 3mo6un. A. JlaHHBIE HOKymaTesicil ankoMapkeToB «KpacHoe
& benoe» yrexnu Bcets. URL: https://www.forbes.ru/newsroom/
obshchestvo/392029-dannye-pokupateley-alkomarketov-
krasnoe-beloe-utekli-v-set?utm_source=facebook&utm_
medium=social&utm_campaign=lichnye-dannye-pochti-17-
mln-pokupateley-a

1o Leitsatze zum Urteil des Ersten Senats vom 15. Dezember 1983.
URL: https://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/DE/1983/12/1s19831215_1bvr020983.html

paMKax caMooTIpene e HUsl HeoOX0AIMO VBaKaTh
W 3aUIUIIaTh KOHPUISHUHATbHOCTEL. B ¢BA3M C
3TUM MOXHO TOBOPUTbH O TOM, YTO MPHIILIO Bpe-
MsI TIOCTPOEHMS YEJTOBEKOM HOBOM COOCTBEHHOU
peasbHOCTH, KOTOpasi MMPe/lycMaTPUBAET HOBEIE
CITOCOOBI peaTM3alliu CBOOOIbI TUMIHOCTH.

B Poccum PenepalbHBIN 3aKOH OT 27 MI0JIS
2006 . No 152-®3 «O mepcoHANbHBIX AAHHBIX»
[0 CBOEMY CONEPKaHWIO HAMpaB/leH B OObIIeH
Mepe Ha 3alIUTy NMEPCOHAJIBHBIX JaHHBIX Yej0-
BeKa OT rocyapcTBa. B To ke BpeMs Bo3pacTaeT
MOTpeOHOCTD B 3alllMTE MEPCOHATBHBIX JAHHBIX
YeJIOBEKAa OT MHBIX YAaCTHBIX JIMI WU TPYIIIIHI
YACTHBIX JINLI, TTOCKOJTBKY TEXHOJIOTHH HaXOAATCsT
B OTKPBITOM noctyne B MHTepHeTe M mocTym-
HBI Kaxaomy. YToObI 00€CITeYUTh 3aKPHITOCTh
YyeJIOBEYECKOW KM3HU, KOHPUISHITNATbHOCTh
JTOJKHA pa3pabaThiBAThCs HA APXUTEKTYPHOM
YPOBHE ITPOTPaMMHOTI0 obecrmedeHusI!” Ha OCHO-
Be TPUHLUMIA KOHOWICHIMATBHOCTH, KOTOPBIT
JIOJTKEH TMIPUMEHSIThCA 0 YMoT4aHu1o. BMmecTe ¢
TEeM CYIIECTBYCT OMJIEMMa MeXIy KOHOMWIEeHILIN-
ATBHOCTHIO U 6€301TaCHOCThIO, KOTOPYIO PENTUTH
JIOCTATOYHO HETTPOCTO UMEHHO HU3-32 TEXHOJIOTHIA,
KOTOPBIE CTPEMUTEIBHO Pa3BUBAIOTCS U MEHSIOT
HaWly XW3Hb.

ITockonbky UHGOPMAaIMOHHBIE TEXHOJIOTUU
TTOMEHSUIA ¥ IPOAOIKAIOT MEHSITh YCIIOBUS PEaIN-
3allM W TIpaBa Ha CBOOO Y TTEPENBYKEHHSA, TUIITast
pean3aluIo JaHHOTO IIpaBa MPUBATHOCTH, HE-
00X0IMMO TIEPECMOTPETh FAapaHTHH peain3alum
MpaBa Ha CBOOOTy TIepeABUKEHHSI Ha TEDPUTOPUH
Poccuiickoit @enepaiiny. Takke BaXKHO YCHIUTD
rapaHTUU TIPUBATHOM peajgu3allMu IIpaBa Ha
cBobOmMy MepeaRWXeHUs TpaxiaaH Poccuiickon
®enepanny 3a nipeneraMu Poccniickoi Penepa-
1Y, 00eCTIeYNB MaKCUMAJIbHYIO 3allIUTY NaHHBIX,
COOMPAEMBIX B IPYTUX CTPaHaX B XO/IE PEAM3alnyv
rpaxgaHnHoM Poccuiickoi Denepaliu cBoOOIBI
TepeABMXEHHUS U CBSI3aHHBIX C HEM JTMYHBIX TIPaB
¥ cBOOO/.

B cBsI3M ¢ T€M UTO peaau3alivg Mpapa Ha CBO-
00Iy NepeaBHKEHHST BBITIO.THSIET TapaHTUPYIOIIYIO
(GYHKUNIO B OTHOIIEHHUST COLIMATBHO-9KOHOMM-
YecKHUX MpaB (HampuMep, NMpaBo obpa3oBaHus,
c¢BOOOIa TpyAa), TO 00eCTeYEHUE 3AIUTH] peasTu-
3aIIM¥ TTpaBa Ha CBOOOIY TIEPEABWKEHNS KaK B V-
3UYeCKOM (0OBTIHOM) MUDE, TaK ¥ B UH(OpMaLH-
OHHOM IIPOCTPAHCTBE aBTOMAaTHYECKH 3allIMINAET
Te JIMYHBIE TIpaBa M CBOOOMBI, peaqn3aiins KOTo-
PBIX B3aMMOCBsI3aHa CO CBOOOJOM TTEpeABUKEHHS,

' Digital privacy. URL: https://ec.europa.cu/digital-single-
market/en/online-privacy
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TOUKA 3PEHVA

B takom ciygae Bo3pacTaeT pojib MO3UTHUBHBIX
00513aHHOCTEH TOCYyIapCTBA B OTHOIIIEHWH MTpaBa
Ha ¢cB00OOY NepPeaBUKECHUSI, KOTOPBIE BHITEKAIOT
n3 nooxeHui 4. 1 ¢t. 7, ¢T. 19 u cT. 27 KoHcTu-
Ty P®,

Ce0600a nepedsuicenus
6 uHopMauUOHHOM npocmpancmee

Ha wam B3riam, cBoboma nmepeaBUXKEHNS Ha-
XOIUTCS B HOBOM IIEpHOJIE CBOETO pa3BUTHS. CBO-
00/1a NepenBUKEHMST YeJIOBEKA TIEPEMECTHIIACH B
HMCKYCCTBEHHOE MH(OPMAILIMOHHOE ITPOCTPAHCTBO,
CO3JaHHOe JIIOIBMHU B TTpeneiax TEPPUTOPUUN
3emin. [Nepeasikenne yemoseka 8 UHTepHeTE —
5TO €CTECTBEHHAS MOTPeOHOCTH YeJoBeKa, a
nHGOPMAIIMOBHOE TIPOCTPAHCTBO — 3TO CIELM-
(ryeckoe CpeacTBO, KOTOPOE YIOBIETRBOPSET
JaHHYIO YeToBedecKylo moTpedHocTh. [1pu 3TOM
cB000/1a MMepeIBIDKCHUA YEJI0BeEKa B MH(pOpMan-
OHHOM TIPOCTPAHCTBE MMEET TaKyIo CTIEIMUKY,
Kak 1ndpoBble caenpl. [lepeaBimkeHre 4eI0BeKa B
HNuTteprete popMUpyeT JTaHHBIE O €T0 TPAEKTOPUHA
IBKEHWS B WHOOPMALIMOHHOM TIPOCTPAHCTBE TT0
ero ITUMPOBLIM ClieIaM.

Ha nams B3I, IpH peanu3aldil cBOOOIbI
TIEPEABMXEHVST LIU(POBLIE TaHHBIE COOMPATOTCS
W3 IBYX UCTOYHWKOB: 1) Ha 0OCHOBe WH(OpMaIINN
0 TIEPEIBIDKEHUN YeJIoBeKa B peasibHOM (00bIU-
HOM) MUpE MPHU TTOMOIIN WHHOPMAITMOHHBIX
TEXHOJIOTHIT; 2) TT0 IM(POBBIM CJIeAaM YeJIOBEKA
0 €ro nepeMelnieHNu B WHGOPMALMOHHOM TPO-
CTPAHCTBE B TTOUCKAX WHGOPMAITHH,

ITpuyeM naHHEIe, cOOPMHUPOBAHHBIE HA OCHOBE
dpoBLIX CJIETOB YeaoBreka B UHTepHeTe, MOXXHO
pazlesiuTh Ha TpU BUa: 1) TpaeKTopHs TIepeMeltie-
HUST YeJIOBEKA B MH(MOPMALIMOHHOM IIPOCTPAHCTBRE
(HarmpuMep, Ha Kak¥ie CAaliThl OH 3aX0An); 2) -
POBEIE CITeABI O TOM, YTO OH fenan B MHTepHeTe;
3) mepcoHasbHBIE AaHHbIe. KpoMe Toro, BECh
MAacCHB JaHHEIX O YeJTOBEKE MOXHO Pa3Je/IUTh Ha
TiepCcoHabHbIe JaHHBIC U AaHOHWMHBIE JTAHHEIE,
MOJYyYEHHBIE TTPU 00€3TMUMBAHNN MEPCOHANb-
HEBIX JAHHBIX. AHOHUMHBIC TaHHbIE MOTYT ObITH
TIOBTOPHO MCTIONIb30BAHEI, a TAKXKE MPU OTIpeae-
JIEHHBIX YCIOBUSIX TIPUBECTH K TTOBTOPHON HIEH-
TU(PUKALNHA BIIadeblla TEPCOHATBHBIX TaHHBIX.
daxktnyeckn GOPMUPYETCSA MBa PHIHKA JTAHHBIX:
PHIHOK aHOHUMHBIX TAHHBIX Y PhIHOK MTEPCOHATb-
HBIX JaHHBIX.

IepeaBuxeHNe YeTOBEKa B UH(OPMALTIOHHOM
TPOCTPAHCTBE OT OOBITHOM pealM3aliuy ITpaBa Ha
¢cBOOOIY NEpeABYIKEHUS OTIIMIAETCS CIEAYIOMIN-
MU (haKTOpaMH.

1. MHbopManMOHHOE TIPOCTPAHCTBO, B KO-
TOPOM IIepEeMEIAETCS YEeJIOBEK, MCKYCCTBEHHO
CO3/1aHO JIOIbMHU.

2. Ilepenpimkenne (nepeMelieHne) B MHQOP-
MaIIMOHHOM IIPOCTPAaHCTBE JUIsI TOCTYDKEHMS LIETU
BO3MOXKHO 0¢3 00BITHOTO (PM3NIECKOTO TIEPE/IBH-
XEHUSI YeJIOBEKa.

3. Camu meiicTBHS IO TIePEIBMXKCHUIO UeTTOBE -
Ka B MHTepHETE UMEIOT CBOMCTBEHHY1O MH(MOPMa-
IMOHHOMY TTPOCTPaHCTBY cieluduky. Iipu aToM
00IMenpU3HAHHOE OIIMCAHUE ICHCTBUHT YETOBEKA
B MHTEpHETE COOTBETCTBYET TOMY, KaK YeJIOBEK
peanu3yeT oOBIUHOE TIPaBO Ha cBoOoOdy Mepe-
apuxeHnd. HanpuMmep, «Bomres1 B UHTepHET»,
«BBINIeT M3 MHTepHEeTa», «TIPOIIENT MO CChIJIKE»,
«3amrejl Ha CTpaHUNY», «IIPUATTapKOBaJI JOMEH»,
«OCTaBWJT CJTEABI» ¥ T.1.

4. Tlpu nepelBIKeHUU B MHGOPMAITMOHHOM
TIPOCTPAHCTBE YEJIOBCK OCTaBASIET UMMDPOBLIC
cieapl. Eciiy B QU3NYIECKOM MUAPE YETOBEK MOXET
ellle XOTh KaK-TO OCTAaThCsA HE3aMEUYEeHHBIM, TO
B MHGOPMAIMOHHOM NPOCTPAHCTBE 3TO HEBO3-
MOXHO, TaK KakK JIIo0oe MepeMelIeHe YeIoBeKa
B HTepHeTe huxcupyercs.

5. IlepeasukeHue B MHTEpHETE BO3MOXHO MPU
HCIIO/Tb30BaHUH TEXHUISCKUX CPEACTB (KOMITHIO-
Tep, cMapTdhOH, TUTAHINET U T.4.).

6. OrpannyeHue TepeABMKEHUS YCJIOBEKA B
WHTepHETE MMEET CBOIO CIIEIM(MUKY W CBSI3aHO
C OTpaHMYEHMEM AOCTYIAa K KOHTEHTY, HAOOpOM
TIPOIIECCOB U TPOTOKOJIOB, KOTOPBIE OIIPEIEISIOT,
MOXET JIN MHTEPHET-TpadHK TepeMelIaThCcsd OT
ero MCTOYHMKA K MeCTy Ha3HadeHus. Hanpumep,
cBoOOOa MepeaBUXeHUd deiiopeka B UHTepHEeTE
MOXeT OBITh OTpaHWUECHA, €CIIU JUIIO IepeaBura-
ercst B MHTepHeTe B MOKCKaxX KOHTEHTA, KOTOPbIX
10 MEXIYHAPOJHBIM MJIW HallMOHAIBLHBIM CTaH-
JapTaM CUYATAETCsI TIPoOIeMaTHUHBIM.

Eciau MBI riocMoTpuM Ha CT. 27 KoHcTUTy-
1y PO ¢ TOYKH 3peHNsT MAIIMHHOTO 00YYEeHUsI,
TO COIEPKAaHNE 3TOTO ITpaBa MMeHHO B KoHcTUTy-
1mu Poccun oueHb y100HO ATt 001acTy 00paboTKH
€CTECTBEHHOTO $I3BIKA I IOCTpoeHUs N-gram
monenei. Hanpumep, cr. 27 Koncturyumn PD
MOXKHO TIpeICTABMTh B BUIE Uunigrams (OfHO CI0BO):
KaXIpiil, KTO; MpaBo, CBOOOIHO; TePEIBUTAThCH,
BBIE3XAaTh; bigrams (IBa MOCICIOBATEbHBIX CIIO-
Ba): KTO; KTO 3aKOHHO; 3aKOHHO HaXO/IUTCS; UMEET
[IpaBo; IIPaBO CBOOOIHO; CBOOOIHO TIEPEIBUTATHCH;
CBOOOIHO Bble3XKaTh; trigrams (TpW MocaenoBa-
TeJIbHBIX CJIOBA): KaX/ibili, KTO; KTO 32aKOHHO Ha-
XOIUTCST; IMEET IIPABO CBOOOIHO; MPAaBO CBOOOIHO
MepeBUTAThCS; KaXKIbI MOXET CBOOOIHO; MOXKET
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cBOOOMHO BRIe3XaTh. [lyHKTYanms: 3ansiTeie U
TOYKH CUUTAIOTCS CJIOBOM B Mohdesisx N-gram.
NnMeHHO TakuM 006pa3oM cHopMyIUpOBaHHOE
npaso no3posieT U1 paccMatpuBath €ro HE TOJb-
KO KaK TIpaBo B Nnpenenax ¢pu3nyeckoro Mupa, Ho
¥ Kak MpaBo B MH(OPMAILITMOHHOH cpefie.

3TO0 IoxasbpiBaeT, UTo Npu pa3padborke KoH-
crutyunu P® pganHoe mipaBo chopMYySTNPOBATH
TakK, YTO OHO yA0OHO AJIsT MALLIMHHOTO OOYYEHMS.
MozkeT OBITh, CTOUT YUYEeCTh TaKOM acnekT U pa3-
pabaThIBaTh aAKThI, UMEKOIIIME OONTBIIOE 3HAYEHIE
(HanmprMep, HaAroCyIapCTBCHHBIE aKThI) C yue-
TOM BO3MOXHOUW UX 00paboTKM i MAIIMUHHOTO
00y4yeHUs B GyIyIIEM.

Jnoxa AJMHAMUYHOTO Pa3BUTHS OOJIbIINX JaH-
HBIX ¥ MCKYCCTBEHHOTO MHTEJUIEKTA OKa3bIBaeT
CYIIECTBEHHOE BJIMSHUE Ha COLMAJIbHbIE U3Me-
HEHMS B MUPE, NO3TOMY cofepkaHue KoHcTUTY-
1y PD He MOXeT He YIUTEIBATh IPOMCXOISIIINE
B 0OIIECTBE U3MEHEHUSI, HAXOOs HOBBIM CMBICIT
B COIEpXaHUM OCHOBHBIX NMpaB M cBobon. Ecium
TMOCMOTpPEeTh Ha POPMYIAUPOBKY CT. 27 KoHCTUTY-
1Mu PM, TO MOXHO OTMETHUTE, YTO KOMIIJTEKCHBINA
XapakTep npaBa Ha cBOOONY MepeaBUXKEHUS T0-
3BOJISIET BbIPA3UThb YEPE3 €T0 HOPMATHBHOE CONEP~
JXaHWe pa3Hble (PYHKIVMOHATBHBIE BO3MOXHOCTH
JaHHOTO MpaBa, pasrpaHuINTh COCTABIISIIOIINE €TO
TIpaBa Mo KPUTEPHIO TEPPUTOPUATIBHBIX TIPEIEIOB
peam3alnm, a TakKKe ONpeaeSTUTh, UTO JIJIS OCy-
HIECTBJIEHNS CBOOOIBI TTEpeIBVKEHHUSI HE TPeOYETCS
peann3anusg BCEW COBOKYMHOCTH ITPAaBOMOYMIA,
BXOIAUINX B €T0 HOPMaTHUBHOE cojepxkaHue's.
TakxuM o6pa3oM, Takoe TIpaBOMOYHE, KaK MPaBo
CBOOOIHO NMEPEABUTATLCSA , MOKHO MHTEPIIPETUPO-
BaTh KaK TIPaBoO CBOOOIHO TIEPEIBUTATHCST HE TOJTh-
KO Mo «(pr3uueckoil» Tepputopumn Poccuiickoit
Denepaliuy, HO ¥ B UCKYCCTBEHHOM MHMOpMAIII-
oHHOM mpoctpaHcTee. Crnienndrka UuTepHeTa
TIO3BOJISIET YEJIOBEKY, KOTOPbIA 3aKOHHO HAaXOAUTCS
Ha TeppuTOopuM Poccum, ocyliecTBASITE CBOOOIY
nepeaBuXeHne Kak B MHPOPMALMOHHOM TIPO-
cTpaHcTBe Poccuw, Tak ¥ B MH(OPMAIIMOHHOM
NPOCTPAHCTBE 3a €€ IpedejIaMy B TOM ciyvae,
€CJIV HeT KaKHUX-TMbG0 oTpaHWYEeHUH, BKITIOUAS
6;10xmpoBKy. Ipaxxaare Poccuiickoit Pegepanym u
MHBIE JIMLIA, HAXOMSCh 3a Ipenenamu Poccuiickoi
Deepallni, MOTYT OCYILECTBJISITH CBOOOAY Mepe-
JBVXKEHMS B MCKYCCTBEHHOM MH(OPMaLIMOHHOM
MPOCTPaHCTBE B Npeaeiaax N hpoBOi TEpPUTOPHH
Poccmiickoit ®enepannm.

" Mupono6osa C.10. TIpaBo Ha cBOGOLY IEPENBUKEHAS B TIpe-

nmenax Poccwuiickoit Deaepanyi: KOHCTUTYIIMOHHO-IIPABOBOM
acnekt. M., 2013. C. 157.

TaxuM obpaszom, cT. 27 Kounctutyumu PD no-
Ka3bIBA€T CBOM OOTaThiM MOTEHIIWA, KOTOPHIH
pacKphbIBacTCA 110 Mepe Pa3BUTHS MH(POPMAIINOH-
HEIX TeXHOJIoTV. IIpaBo Ha cBOOOAY epeaBIIKe -
HUS Y4eJI0BeKa B TH(DOPMALIMOHHOM TMPOCTPaHCTBE
COCTAaBJISIET YACTh CBOOOABI CaMOOMpeIeIeHUs
JIMYHOCTH, SIBNIAETCS OMHNM M3 3JIEMEHTOB B IIpaBe
Ha cBOOOIY NMEpEeABUKEH NS B KAUECTBE TapaHTHPO-
BAaHHOTO TOCYAAPCTBOM JIMYHOTO TIpaBa, 3JIeMeH-
TOM KOHCTHUTYILIMOHHO-TIPABOBOTO CTaTyca Yesio-
BeKa ¥ rpaxaaHnHa B Poccuiickoit Meaepauniu.
Ha Ham B3rj1a4, B LI€JIIX YCUIEHUS 3alIATHI Ye-
Jjoeeka cT. 27 Koncturynun PD cienyer ucmosb-
30BaTh HapsTy ¢ 6a30BEIMU KOHCTUTYLIMOHHBEIMU
HopMamu cT. 23, 24 u 29 Koncturyunu P®, xoTo-
phle IPUMEHSIOTCS K MTH(MOPMALITMOHHBIM ITPOIIEC-
cam, IPOUCXOAS M B UHTEPHET-TIPOCTPAHCTBE.

s aodoro rocynapcTBa 00s13aTeIbHBIM IB-
JISIeTCS eMIUHOE MH(OpMalMOHHOE MPOCTPAHCTRO,
KOTOPOE CIYXHWT CPEICTBOM YIPABICHUSI ¥ BO3-
JercTBUs Ha obiecTBO. COBpeMeHHOE IN106ab-
HO€e MH(pOpMallMOHHOE MPOCTPAHCTBO BO MHOTHUX
CTpaHax ¢ BEICOKMM YPOBHEM WH(OpPMaTHU3ALNN
MMEET CBOM 00Jiee MEKHE HauuOHaIbHEIE UH-
dbopMauUMOHHBIE IPOCTPAHCTBA U OTPACIIEBBIE
WHpopManoHHEIe NpocTpaHcTBa’®. TIpn 3TOoM
ocoboe 3HAUeHUE UMeeT IIMPPoBOI (ceTeBoil)
CyBepeHUTET Ha TeppuTopun Poccuiickoi Meme-
paunn®, B koHTtexcte MHTEpHETA 1IETH COCTOUT B
TOM, YTOOBI YIIPABJSITH CEThIO U KOHTPOJAUPOBATh
€€ B Tpeaesiax rpaHuIl TOCYAapCTBa.

Imobanu3anms cTaBUT TTepe HallMOHATBHBIM T
rocyaapcTBaMu YHUKaJIbHBIC BBI3OBBI MX CyBe-
PEHUTETY, 0COOEHHO B OTHOIIEHUW WX BIACTU
Hal MHGOPMAIMOHHO-KOMMYHUKAIIMOHHBIMU
TEXHOJIOTUAMM, TTOCKOJALKY 0€30IMacHOCThE U Ha-
O/II0ACHUE SBJISIOTCS TYYIIMMHU CTPATETHSIMU JIITST
60pbOBI ¢ TPAHCHALIMOHATBHBIMUA M AETEPPUTO-
pHaNV3UPOBAHHBIMM MOTOKaMU WHMOpMaLIAu
U KOMMYHMKaLMil. B pe3yiabraTe CyBepeHHUTET
BOCTPEeOOBAH KaK HaJl TEXHOJOTUSIMH, TaK W Hal
nHadopManmeir?!. OgHol 13 Hanbosee BaxXHBIX
MPUYMH 00eCIIeUeHUS CYBEpEHUTETa TOCYIAapCTRA
¥ OxepenbeBa T.A. O6 OTHOLIEHNY TIOHATHI MH(DOPMALMOHHOE

TIPOCTPAHCTBO, WHQOPMAIIMOHHOE Tojle, WHOOPMAIMOHHAS
cpea ¥ CEeMAHTHUECKOE OKpYXeHHE // MeXIyHapoTHEBIN XKyp-

Hal MPUKJIATHBIX U (PYHOAMEHTANBHBIX MccaenoBaHuii. 2014.
No 10-2. C. 21-24.

2 Vka3 [Ipesunenra PO ot 5 gexabps 2016 r. Ne 646 «O6 yrBepxk-
neHun JJoxtpuHbl uHGOpMaLHOHHON Ge3omacHocTH Poccuii-
ckoit @eneparu». URL: https://www.garant.ru/products/ipo/
prime/doc/71456224/

2 Miguelangel Verde Garrido. «All your Internet are Belong to Us»:
On Nation States’ Claims of Sovereignty over ICT Architecture
and Contents. URL: https://bfogp.org/blog/2016-04-all-
your-internet-are-belong-to-us-on-nation-states-claims-of-
sovereignty-over-ict-architecture-and-contents/
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HaJl CETBIO ABJIAETCS NMPEIOTBPALLEHNE CKAHUPO-
BaHWS WHQOPMAIINY, KOTopas TiepeiaeTcst yepes
Ipyrue ctpaHel. Hanmpumep, mo60i WHTEpHET-
Tpaduk, mpoxoagmui yepe3 CIIA, moamagaer
O/ ACHCTBUE 3aKOHA O TTATPHOTH3ME U MOXKET
OBITh TIPOBEPEH ATEHTCTBOM HALIMOHAJIBLHOW
0€30IMacHOCTY HE3aBUCHUMO OT CTPaHBI MPOUC-
xoxnaeHwns. [lpumep Tpadwka w3 Kananei, xo-
TopbI MapmipyTusupyetcst yepes CHIA mepen
3aBeplIeHWEM ero nyTremecTBus B Kanage. Dror
TUTI MapuipyTusaimn o3Ha4daet, yto CIITA moryr
OTCJIEXKUBATh U TIPOBEPSTh KaHAICKKI Tpadnk??.

HexoToprle HallMoHaANbHBIE TIPAaBUTEIBCTBA
MOIAYepKHUBAIOT CYBEPEHUTET TOCYIapCcTBa KakK
OpPraHM3alMOHHYIO TIPEANOChUTKY HAalIMOHANb-
HOTO ¥ INIOOAIBHOTO YIIpaBiieHHs VIHTepHETOM.
B HeKOTOpPBIX permoHax OLITN TIPUHSATE 3aKOHBI
0 JIOKaJlu3alluy JaHHBIX, TPpeOyIonne, 9ToOk
JaHHBIE XpaHWINCh, 00pabaTHIBATMCh U Pacipo-
CTPaHSUTUCH B Ipenesiax onpeae e HHOM IOPUCINK-
LIMU, YTOOBI XPaHUTD JIMYHBIE JaHHBIE TPakIaH B
CTpaHe, YTOOBI COXPAHUTD PETYIHPYIOLIHE TTOJTHO-
MOYMS B OTHOIIEHUW TaKWX JaHHBIX U VKPEMUTh
ApTyYMEHT B MOJIb3Y IOPUCAUKIINK. Bee cTpaHbl pe-
ruoHa Llentpanbsroit u Boctounoit EBponer, A3u-
aTtcko-TUXooKeaHCKOTO peTuoHa u Apprk nMe-
10T 3aKOHOAATEIBCTBO, TPEOYIOIIEE OIIpeIeIe HHOM
Jokanu3auuu. TpeboBaHUS K JIOKAIM3aLNH
JIAHHBIX TTOBBIITAFOT BEPOSITHOCTH MHOXKECTBEH -
HBIX CTAaHAAPTOB M (dparMeHTaunu MHTepHeTa,
OrpaHWuYMBas CBOOOIHBIA TTOTOK MHMOPMAIINH,
a B HEKOTOPEIX CAYYaAX YBEJTMYNBAsT BOSMOKXKHOCTU
I1g Hajgsopa®.

Kutal goctur HauboJbIIMX YCTIEXOB B obec-
TIeYeHUH 1IHPPOBOTO CYBEPEHUTETA, TTOCKOIBKY
¢ CaMOTO Havaia pa3pelliiy CTPOUThL OUeHb Majlo
TOYEK BX0Ja M BBIX0Ia M3 T7100a15HOTO IHTepHEeTa
B €r0 TpaHUIIbI, TTosToMY y KuTast MeHbITe IMdppo-
BBLIX TPaHULI, 32 KOTOPLIMU HY3KHO ¢cieINTh. Poccusi
M3HAYaJIbHO BBICTPAUBaJia MHTEPHET-PA3BUTHE TIO
3arraiHOMy o0pa3Ily U Terepb UMeeT MHOTO MeX-
coenyHeHUH, a 3HaumnT, Poccuiickag Menepanns
obsagaeT GOBIINM KOJIMYIECTBOM IIM(POBBIX IPa-
HWII, 33 KOTOPbIMK Hamo ciaeauTh. [Toaromy Poccns
paboTaeT Hag METOIOM, KOTOPBIA MOJTHOCTLIO He
3aBUCUT HU OT allrlapaTHOTO, HU OT IPOrPaMMHOTO
obecTieyeHns, — BMECTO 3TOTO OH CBSI3BIBAETCS
¢ HabopoM TIPOIIECCOB U MPOTOKOJIOB, KOTOPBIE
OTIPENEIIAIOT, MOXET /i MHTePHET-TpadvK Iepe-

2 Network sovereignty. URL: hitps://en.wikipedia.org/wiki/Net-
work_sovereignty#cite_note-Law_Creeps-16

2 Internet governance. URL: https://en.wikipedia.org/wiki/Inter-
net_governance

MELIATHCS OT €r0 UCTOYHMKA K MECTy Ha3Haue-
Husi. Eciim Poccrst mpeycrieeT B CBOVIX OKOHYATEb-
HbBIX IUIaHAaX 0 CO3AaHMI0 HanuvoHaTbHOM DNS,
He OyIeT HUKaKOM HeoOXOOUMOCTH (DUIIETPOBATh
MeXAyHapoaHy uHdopmauno. Pocenitckomy
AHTEPHET-TpacdMKy TIPOCTO He HYXHO OYIeT No-
Kuaath ctpany?. [TogoGHBIE MEPHI TIPEUTATAIOTCS
TT0 YKPETUIEHMIO CYBEPEHNUTETA KAHAACKOW WHTEP-
HET-CeTH?, B IPYTUX CTpaHax?.

IpusHats cratyc iHTEpHETA KaK MEXAYHAPOI -
HOW TeppuTOopyy no man’s land (Huaeitnas semist)?’
HEBO3MOXHO, TTOCKOJIbKY TeppuTopust UHTtep-
HeTa — MH(POPMALTHOHHOE IIPOCTPAHCTBO? Hax0-
JIATCS TIONT CYyBEPEHUTETOM TOCYIapCTBY, KOTOpBIE
BXOJIAT B rMoBGATLHYIO ceTh. CylIeCTBYeT MHEHUE O
TOM, uTo MHTEpHET ABIITETCS MUPOM CaM 110 cebe,
¥ TTO3TOMY MPAaBUTETBCTBA HOKHELI OCTABUTE WH-
TEPHET-COOOIIECTBO TS CaMOPETYINPOBaHUS?,
OnHako pa3BuTre HHGOPMALUNOHHO-KOMMYHM-
KAaIMOHHBIX TEXHOJOTUIN aKTUBHO GOpMUpYeET
WHOM B354 Ha MIHTEpHET, paccMaTpuBas ero Kak
du3rdyecKkoe MPOCTPAHCTBO TEPPUTOPUY KOHKPET-
HOTO TOCydapcTBa u, CJIeI0BATETbHO, CODMTOIEHIE
3aKOHOB JaHHOU topucaukunn’!. MHTepHET, Kak
TIPaBWIIO, HE NENIAET YeTKMMU reorpadMuecKie
IOPUCANKLIMOHHBIE TPAHUIIBI, HO TIOTb30BATENN
HUHTtepHETa OocTatoTcs B GUBNUECKUX OPUCINK-
IMSAX ¥ TIONYUHSIOTCS 3aKOHaM, HE3aBUCHMBIM
OT UX IpUCYTCTBUS B IHTEpHETE.

IMpw 3TOM Kak [0baabHO pacmpemelieHHas
CETh JOOPOBOJILHO CBSI3aHHBIX aBTOHOMHBIX Ce-
Te# MuTepHeT paboTaet 6e3 LEHTPATEHOTO Op-
rana ynpasieHusi. Kaxjas cocTaBisiolas ceTh
BBIOMPAET TEXHOJOTUM U TIPOTOKOJBI, KOTOPEIE
OHa Pa3BEPTHIBAET, U3 TEXHWUECKUX CTAHIAPTOB,
pa3paboTaHHbIX MHXeHepHO# rpynnoi nmo MH-
tepHety (IETF).

By Sally Adee. The giobal internet is disintegrating. What comes
next? URL: https://www.bbc.com/uture/article/20190514-the-
global-internet-is-disintegrating-what-comes-next

% Jonathan A. Obar. Andrew Clement. Internet Surveillance and
Boomerang Routing: A Call for Canadian Network Sovereignty.
URL; https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2311792

% Griffiths J. Democratic Republic of Congo internet shutdown
shows how Chinese censorship tactics are spreading. URL:
https://edition.cnn.com/2019/01/02/africa/congo-internet-
shutdown-china-intl/index.html

7 No man’s land. URL: https://en.wikipedia.org/wiki/No_man
%27s_land

# Information space. URL: https://en.wikipedia.org/wiki/Infor-
mation_space

¥ Terra nullius. URL: https://ru.wikipedia.org/wiki/Terra_nullius

" Information technology law. URL: hitps://en.wikipedia.org/
wiki/IT_law#Internet_Law

1 Information technology law. URL: hitps://en.wikipedia.org/

wiki/IT law#Internet_Law

Declaration of Principles Building the Information Society: a glob-

al challenge in the new Millennium. URL: https://www.itu.int/
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B HacTosuiee BpeMs KubGepnpocTpaHCTBO
CTaJI0 HOBOM 00JACTRI0O KOHKYPEHIIWW 32 TJIO-
6anpHoe yrnpasieHue. Bee Tpu cepri — EBpona,
AMepuka 1 Kutail — reHepypy1oT Habopsl Tipa-
BWJI, TTOJIOXKEHWH W HOPM, KOTOpbBIe HAYNHAIOT
CTaJIKMBaThCs ApYT ¢ ApyroM. bosee toro, dak-
TUYECKOE (hU3NUECKOE MECTOHAXOXKIEHIE TaHHBIX
BCe 0OJTbIIIE pa3desiaeTcs 110 peTUOHAM, MpHIeEM
JIaHHBIC OTPAHUYMBAIOTCS LEHTpaMW 06paboTKU
JaHHBIX BHYTPU IpaHMII CTPaH ¢ 3aKOHaMU 0 JI0Ka-
JTW3ATIY TaHHBIX. MOIIb HECKOILKIX TTaThOpM U
YCJIYT B COUETAHWM C HEYAOBJIETBOPUTEILHEIM CO-
CTOSTHUEM MEXIYHapOIHOTo COTPYAHUYECTBA MO
yrpaBieHuo UHTepHETOM OATAIKWBAET MHP BCe
onuxe K packonoromy Mutepuery. B 6nmxkaiimume
10—15 ner UHTepHeT, cKopee Bcero, OymeT pas-
JeJIEH Ha TPW 4acTh; oOHY — Bo T1aBe ¢ Kurtaewm,
BTOpPYIO — BO M1aBe ¢ CoemuHeHHBIMM Ll Tatamu®?,
TpeThio — Bo m1ase ¢ EC. [Ina Poccutickoit ®ene-
paluy CTOUT 3aa4a HalTH CBOE€ MECTO B TPSAY-
1lIeM Mepepacipene e HUY UHTEPHET-CHIT, YCWINTD
3alUMUTY MpaBa Ha CBOOOIY MEepeaBUXEeHUS KakK B
dusnueckomM Mupe, Tak 1 B HHHOPMATTMOHHOM
TEPOCTPAHCTBE.

3axarouenue

YenoBe4eCcTBO ABUTAECTCS K MUDY, THE JTIOIN
OyIyT JAWUILIEHB MPUBATHOCTU U TIOTOMY OYIYT
BBIHYX/JI€HBI HUYETO HE CKPLIBATH M IYMaTh O T10-
CJIEACTBUSIX CBOUX IIOCTYMKOB, MOCKOJIBKY CKPBITh
4yT0-n1100 OyIeT NMPAaKTUYECKU HEBO3MOXHO.
B 70 3xe BpeMst HU4ero B OKPYKalomieH peaTbHOCTH
U COOCTBEHHOM JIMYHOCTH HeJIb3sl OyAEeT MPUHU-
MaTh Ha Bepy, BCe MPUIAETCS MOABEpPraTh COMHE-
HWIO ¥ TIOCTOSIHHO TIePeTIpoBepsiTh. Ecim paHb-
1€ OCHOBHas OopwkOa 3a mpaBa YeloBEKa ObIIa
CBs3aHa C 3alUUTOW 4YEJIOBEKa OT rocyldapcTsa,
To B Oymvskaiem Oynyiem GOKyC 3alllUThl TTPaB
YEeJIOBEKA, KOTOPEIE NIPETEPIISAT TpaHCchopMalmio,
onaromaps nporpeccy BosbIINX TaHHBIX ¥ TEXHO-
JIOTVA MCKYCCTBEHHOTO WHTeJeKTa (r1ybokux
HEMPOHHBIX ceTel), CMECTUTCST B YACTHEBIM CeK-
TOP, IOCKOJIBKY TOCYIapCTBA HE CMOTYT YAePXaTh
KOHTPOJIb U MOHOTIOJTMIO Hal TEXHOJIOTUSIMU, U B
CKOPOM BpEMEHH MOICTYIINBATh, IIOJICMAaTPHUBATh
Y TIOBCEMECTHO MaHMNYJMPOBATh PEATLHOCTHIO
CMOTYT YACTHBIE JTWLIA VJTW TPYITITBI YACTHEIX JTALT,

net/wsis/docs/geneva/official/dop.html ; Information technology
law. URL: https://en.wikipedia.org/wiki/IT_law#Internet_Law;
* Wong R. There May Soon Be Three Internets. America’s Won’t
Necessarily Be the Best. URL: https://www.nytimes.com/2018,/10/15/
opinion/intemet-google-china-balkanization.html
* Buswisrep H).B. PacmosHaiolunme M Te€HEPATUBHHE TEXHO-
JOTMM — NYTh B HOBYIO DEANBHOCTb |[BUACO3AMMCH JIEKUMU

o cux mop Ha BCeM MPOTSIKEHUU MCTOPUHN IO~
CYAapCTBO, €T0 TTPABOOXPAHUTEIbHBIE OPTaHbl
M COEUCTYXOBI MOTJIM MOJIYYaTh JOCTYII K YbUM
YroZHO KoMMyHuKalusM. Ilycts He Bcerna aBTo-~
MaTHUYECKH, HE «TTO0 YMOJTYAHWIO» — HO XOTS OBl
10 PEIHEHUIO CY/Ia, B PEXHNME KOHTPTEPPOPHUCTH-
YeCKOU OTIEpalliy VI YPE3BhIYAHOM CUTYAIINH:
MPENSITCTBUS HOCWIY hOPMaThHO-IOPUINYECKUHT
XapaxkTep. A cefivac 3To CTaHOBUTCS HEBO3MOXHO
yXe 4YMuCTO TexHudecku>. Bompoc mpo npusat-
HOCTb B LI€JIOM 6€CCMBICTIEHHBIN, TaK Kak cMapT-
¢oHBI YK€ coOMPAIOT O JIOOSX KpaifHe O0bIoe
YHUCNO JaHHBIX. Y Bomipoc 34ech TOJIBKO B TOM, Y
KOTO €CThb K HUM JOCTYT*®.

TakxuMm o6pa3zoM, TIpaBO JHUYHON CBOOOIEI
TpaHCHOPMHUPYETCsE, MOCTENIEHHO yTpadyMuBas
MpaBo «OBITH OCTABIIEHHBIM B TTIOKOE». DTO MPH-
BEAET K TOMY, YTO PeaTM3aLiMs 11€JI0TO KOMITJIeKCa
JIMUHBIX TIPaB, B TOM YMCJE MpaBa Ha cBoOOIy
TiepeABUXKEHNs YelIoBEKa B pPealbHOM MUDE,
CTaHET NTPO3padHOU ¥ OTKPLITOH, a UHdOpMalLIvsg
00 3TOM CTaHeT IOCTYITHA BceM. B To ke BpeMs
B MHTepHeTe m060e TiepeNBIKeHNe YeToBeKa
W3HAYAJIbHO JIMIIIEHO IIPUBATHOCTH, NOCKOJIBKY
UUGPOBLIE CIEObI, KOTOPhIE OCTABIACT YEJIOBEK
oT npebGbiBaHUsT B UHTEpHETE, HEBO3ZMOXHO
CKpBITh, BCE OCTaeTcsl B Hempax MHTepHeTa.
Ipu 3TOM YeT0BEK CTAHOBHUICS HE TOJBKO ITO-
TpebuTeseM WHpopmauvu B MHTepHeTE, HO U
MOCTaBIIMKOM OFPOMHOTO KOJIMYECTBA JAHHBIX,
KakK o cebe, TaK ¥ WHBIX JIMIaX, KOTOPhIe MOXHO
CcoOUpaTh, XpaHNTh, AHATTM3WPOBATE U TIOBTOPHO
HCTIOIB30BAaTh B HOBBIX IEIAX. DTH TaHHEIE GHop-
MHMPYIOTCS B pe3yjibTaTe pealu3aliii YeJ0BeKOM
CBOWX TIpaB ¥ cBOOOJ KaK B OOBIYHOM KM3HM, TaK
1 B MTHOOPMAITMOHHOM MPOCTPAHCTBE. 3a4acTyIo
peann3anus npas ¥ cBo6on B VIHTepHeTe ABIIeTCA
MPOJOIKEHUEM PEATU3ALIMU YETTOBEKOM KaKOTO-
60 IpaBa B 0OBIYHON X M3HU. [loaTOMY, Ha Hal
B3MJISII, TIPU OOCYXIE€HUHM MPoOJIeM, CBI3aHHBIX
¢ HTepHEeTOM, Ha0 paccMaTpuBaTh Bech KOM-
TLIeKC MpaB JIMYHOM ¢BOOOIBI UeIoBeKa. B 3amrmre
HYXXOA0TCS BCE OCHOBHBIE ITPaBa U CBOOOIBI YeJT0-
BEKa, MOCKOJIbKY OHW COCTABIISTIOT IEHHOCTD BCETO
YyegoBeuYecTBa. [1pH pa3BUTHM MHGOPMALIHOHHBIX
TEXHOJOTHH BaXXHO UHTETPUPOBATH 3aIIUTY BCETO
KOMTIIJIEKCa AMYHBIX TTpaB M ¢BOOO B LIM(POBYIO

10. Buzwisrepa] YouTube. URL: https://www.youtube.com/
watch?v=KSJ3cCFGJXo

3% lemumoB O. YTo Ha camoM nete Tipoucxonut ¢ Telegram? URL:
https://www.rosbalt.m1i/moscow/2018/05/01/1700322.html

% Kabakos A. Macka oT anropurma He 3amurutr. URL: https://
thebell.io/maska-ot-algoritma-ne-zashhitit-razrabotchik-
moskovskoj-sistemy-umnyh-kamer-o-stezhke-vo-vremya-
karantina/
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TOYKA 3PEHNA

cpeay, paccMaTpuBasi MHGOPMALMOHHOE IIPO-
CTPAHCTBO KaK cneHnUUIecKoe MPOIoKEHNE
(1acTn) OU3UYECKOTO MUPA.
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