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KaHIMUJAT HOPUANYECKUX HayK

Viadimir. Sivitskiy @ksrf.ru
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B cTaTthe paccMaTpUBACTCS PeATH3AIINS TPUHIIUIIA COCTS3ATENBHOCTH B KOHCTUTYLIMOHHOM CYIONTPOU3BOACTBE.
Benen 3a IpyruMy McCIea0BaTEsIMI aBTOP TIPU3HAET, YTO NPWHIIUIT COCTA3ATENIBHOCTH B CHJIY OCODEHHOCTEI
MpeaMeTa TOKA3EIBAHHS MIMEET B KOHCTHTYLIMOHHO-CYHeOHOM TIPOIIECCe CYIECTBEHHBIE 0COOEHHOCTH. IIpH 2TOM
B KOHCTUTYLUHMOHHOM CYAOTIPOU3BOICTBE COCTI3ATEILHOCTh BHITIOIHAET IIPUKIIATHYIO POJIb CITOCO0a cbopa Beex
BO3MOXHBIX ApTYMEHTOB LTSI NOCIEAYIONIETro 00ecneYeHNst yOenUTeTbHOCTH NOCTAHOBIeHUS KOHCTUTYLIMORHOTO
Cyna. CoCTSI3aTeIbHOCTBIO B YKA3aHHOM CMBICJIEC OXBATBIBAIOTCSI HE TOJILKO CTOPOHBI, HO U JIIOObIE CYOBEKTHI,
HWMEIOLIME BO3MOXHOCTh BBIPA3UTh CBOIO TIO3UIIHIO B KOHCTUTYHHOHHO-CyaeGHOM npouecce. Tpy sToM Takas
BO3MOXHOCTb B TPaKTHKE NesTeIbHOCTH KoHcTuTyiimonHoro Cyna npeaocTaBaseTcss JOCTATOYHO IIUPOKO.

KimoueBrie cioBa: npuHIIUTT COCTA3ATEILHOCTH, TIPABO GBITh BHICAYILIAHHBIM 1 OBITh YCIBILIAHHBIM, CYAe6HBII
HOPMOKOHTPOJTb, KOHCTUTYHHOHHOE CYI0NPOU3BOICTBO, 3aMHTEPECOBAHHOE JINIIO B IIPOLECCE, MHNIIMATUBHOE
HayuyHOoe 3aKITIoueHe.

Cornacno cT1. 123 Koncrutyunu Poccuitckoi pACCMaTpPUBAETCS OTAEIBHO M 000CO0IEHHO, a JaeTcs
Oenepanvy (manmee — KoHcrntyunst PM), cymonpo- B TECHOM TEPETUTETEHUH C TIPUHIIVTIOM pPaBHOTIPABUS
W3BOACTBO OCYIIECTBIISIETCST HA OCHOBE COCTSI3ATEITh- CTOPOH.

HOCTH W paBHOTIpaBUs cTOpoH. B ct. 5 DegepaapHoro Ha riepBrIif B3I 3TO HAITOMWHAET KOHCTPYKIHIO
KOHCTUTYIIMOHHOTO 3akoHa «O KoHCTUTYUIMOHHOM hopmMyTHpoBaHus 3TOro MpUHIMMIA B [paxkIaHCKOM

Cyne Poccwitckoit Penepanum» (ganee — 3aKOH O nponeccyaabHoM Koaekce P® u Konekce anmMuum-
Koncturyunonnom Cyne P®) cocra3aTeibHOCTD CTpaTHBHOTO cymomnpousBoiactea P®. Tax, cormacHo
OTHECEHA K OCHOBHBIM TIPUHUUIIAM IeSTeTbHOCTH 9. 1 ct. 12 TIIK P®, npaBocynue 1o rpaxIaHCKUM
Konctnryunonnoro Cyma Poccwitckoit @enepaumm IieJlaM OCYILIECTBIISIETCSI HA OCHOBE COCTA3aTeTbHOCTH
(mamee — Koucrutyumonnsrit Cyn P®)!. Cratea 35 Y paBHOTIPABUg CTOPOH, aHaIOTHYHAg GOopMyITUpOBKa
3axoHa o Konctutyumonuom Cyne PO («Cocta3a- naercs BY. 1 ¢T. 14 KAC P® nmpuMeHUTETBHO K aIMH-
TEILHOCThH W PABHOITPABME CTOPOH») 3aKPEIISIET, 4TO HUCTPATUBHOMY CYAOTTPON3BOACTRY. Ho npu aTOM 4. 2
CTOPOHBI TI0JIB3YIOTCH PABHBIMU TIPAaBAMU U BO3MOX- cT. 12TTIK P@® nu. 2 ct. 14 KAC P® passusatoT conep-
HOCTSIMY TI0 OTCTAWBAHWIO CBOEH TTO3WIINY HA OCHOBE XaHHE UMEHHO MPUHIIUTIA COCTA3aTSIbHOCTH, OIIpee-
COCTSI3aTeTbHOCTH B 3acenaHnu KOoHCTUTYIIMOHHOTO SISl POJTb CyNia B PaspellieHWH HeJTa B COOTHONICHUM C

Cyna P®, a Taxoke B ciydae paspemrenns genr Koneru- pouibio ctopoH. B ¢t. 35 3akoHa 0 KoHcTUTYUnOHHOM
TYIMOHHBIM Cymom PD B mopsike, MpeaycMOTPEHHOM Cyue P®D Takoii KOHKPETH3aLUU HE CONEPXKUTCH.

cT. 47.1 atoro deaepaTbHOTO KOHCTUTYLIMOHHOTO 3a- Ecnvi xe MBI 06paTMCS KVI‘OIIOBHO—HDOHBCCY&HL-'
KoHa (T.€. TIpW pa3peIleHNH e 63 MPOBEACHWS CITy- HoMy KoneKcy PD n ApGUTPaXXHOMY IIPOLECCYATEHOMY| |
wanns). JaAanas hopMyTMpoBKa cT. 35 nokazaTenbHa kozekcy PD, To yBUANM, YTO IPUHLIMI COCTA3ATENb-| = |
TEM, YTO, ITO CYIIECTBY, MPWHIINT COCTA3ATETBHOCTH He HOCTH BBIBEJCH B KaUECTBE «3arJTaBHOTO» TIPUHIIMITA! ‘ E
mcpncrnkn OPUHIMIIA COCTA3ATCIBHOCTH B COOTBeTCT.BYIom“XUCTaTeH T 15 YHK P(D (B qaCTP“ : E .:::

KOHTEKCTE €ro NMPUMEHEHUS! B KOHCTHTYIIMOHHOM CYIOIPO- 4YETBEPTOH KOTOPOH YKa3aHO Ha PaBHOMPABHE CTOPOH| o) & ::

m3BoacTBe obobuieHsr C.D. HecMesHosolt (HecmesHoBa C.9D. OOBWHEHMS W 3aLIUTHI TIeped CYIOM KaK OAUH M3 er | :

KoHCTUTYIHOHHBIA TIPMHIIN COCTSI3ATEIBHOCTH W PaBHO- acriexToB) u cT. 9 AITK P® (npu Tom, uto B AIIK| 35 o= Q

TIpaBHsi CTOPOH B KOHCTHTYIHOHHOM CYIOMpPOW3BONCTBE // ><‘

Bectnink Yerarnioro cyna Ceepanosckoi obmacty. 2006. No 1. MMEETCsI OTIENbHAS CT. 8, MOCBSILEHHAs COGCTBEHHO| da)

C. 143-145) u H.C. Paiikosoit (Paiikosa H.C. ITpuuoum co- TIPUHIIUITY PABHOTIPABUS CTOPOH). 5 >’

oo e Al s A e Taxum 06pasom, axe criennduxa sakpenie . [

Moympasnenne. 2006. Ne 2. C. 16—20). HuA B ¢T. 35 3akoHa o KoHctutyiinondom Cyme P® >y
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TEOPUA N ITPAKTUKA KOHCTUTYLIMOHHOT O ITPABOCYAUA

MPUHIINIIA COCTA3aTEIBHOCTH — Yepe3 ero cBoeobpas-
HYI0 «MacCKHPOBKY» IIPMHIINIIOM PABHONPABHSI CTOPOH
6e3 SIBHOTO TEKCTYyaIbHOTO OOBEKTUBUPOBAHMS €TI0
BHYTPEHHETO COMEPKAHUSA — HABOAUT HA MEICIIh, UTO
OH B KOHCTUTYLMOHHOM CYIOITPON3BOACTBE He SBJIs-
€TCsI Ha CaMOM JeJIe CTOJIb CTEPXKHEBBIM, KaK B IPYTUX
BUIAX CYIOMPOM3BOACTHRA.

Eme kmaccux nmponeccyanbHoro npasa E.A. Hede-
IbEB IIPUMEHHUTENIBHO K IMPU3HAKAM COCTA3aTEILHOTO
Hayaja B IIPOLIECCe OTMEYAJI, YTO O TAKOBBIX MOXHO
TOBOPHUTH, €CIIH «IIPEIOCTABUTh CYAY IPAaBO CYIUTH O
MpaBoTe TpeOOBaHU U CTOPOH Ha OCHOBE TOTO, YTO OYIET
TIpeIOoCTaBJIeHO CTOPOHAMM»2, B cOBETCKOM ImporLieccy-
ATHHOW OKTPHHE MPHU3HABAIIOCH, YTO CYIITHOCTE COCTSI-
3aTeJIbHOTO MPOLIecca COCTOUT B pa3aeIeHUU IIporec-
CyaTbHBIX (PYHKLIMHI NTpeTbsBIeHYs Mcka (OOBUHEHMS),
3aIIUTHI OT MCKA (MJIH OT OOBMHEHWS) U pa3pelIeHMs
nena Mexay ctopoHamu®. Cam KOHCTUTYHIMOHHBIHT
Cyn P® B IToctanoBineHnu oT 28 Hoss6pst 1996 .
Ne 19-T1 mo meny o MpoBepKe KOHCTUTYIMOHHOCTH
cT. 418 YITK PCDCP B cBs13u ¢ 3anmpocoM Kaparyscko-
ro paioHHoro cyga KpacHOSIPCKOTO Kpas* OTMeTHII,
YTO KOHCTUTYLUWOHHBIA NPUHIIMII COCTS3aTEeIbHOCTH
«TIPEAIoaraeT TaKoe MOCTPOSHME CYdIOTTPON3BOICTBA,
pY KOTOpoM (bYHKIIMS IIpaBocymaus (pa3pelleHHus]
Jiesa), OCYINeCTBAsIeMass TOJbKO CYIOM, OTIejeHa
0T QYHKUUN CTIOPAUINX Mepel cyaoM cTopoH. Tlpu
3TOM Cya 00s513aH 00eCIIeUnBaTh CIpaBeIMBoOe U Oec-
TIPUCTPACTHOE pas3pellicHUEe CIopa, MPeaoCcTaBIss
CTOPOHAM PaBHBIE BO3MOXKHOCTH OJI OTCTAaMBaHMSI
CBOMX MO3ULINHI, U TIOTOMY HE MOXET MPUHUMAThL Ha
cebs1 BBIMOJHEHNE UX MTPOLECCYATbHBIX (HEIeBBIX)
yaK1Mi» . OTMETHM, YTO JaHHOE NOHUMAHUE IPHH-
LIUTA COCTSA3ATeTLHOCTH chopMyampoBaHo KoHcTu-
TynnoHHBIM CymoM P® B KoHTEeXCTe pacCMOTpeHVs
TIONIOXKEHMH YTOIOBHO-TIPOIIECCYATBHOTO KOIeKca, HO
MPHY 3TOM caMa MPaBOBast MO3UIIKS HE IMeeT OTOBOPOK
0 €r0 OTHOCMMOCTH TOJIBKO K YTOJIOBHOMY CYACIIPOM3-
BOICTRY’, TeM GoJiee YTO HEOTHOKPATHO BLICKA3BIBa-
J1ach TOYKA 3peHUsI, 9TO 3aKOoH 0 KOHCTUTYIIMOHHOM
Cyne P® ucxoquT 13 0OIIETO MOHATUA COCTSI3aTEb-
HOCTH, XapaKTEPHOTO UTS BCEX BUOOB CYHOIPOU3BO/I-
cTBa®,

Ecnu MBI 00paTuMCS K MPOLIECCY PacCMOTPEHMS
nen B Konctutynmonnom Cyne P®D, ctanoBuTCS 0Ye-

> HedeoseB E.A. YUcOHNK PYCCKOTO IPaXmaHCKOTO CYTOTIPOH3-
Bomersa. M., 1904. C. 158.

3 KoHcTuTyunoHHBIe ocHOBHI mpasocyiusi 8 CCCP / nox pen.
B.M. Casuukoro. M., 1981. C. 294,

4 C3Pd. 1996. Ne 50. Cr. 5679.

5 CopmepxaTefbHas XapaKTepHCTHKA TPABOBBIX mo3uliuii KoH-
cruryuronHoro Cyga PD, oTHOCSIIMXCS K TPUWHIMITY COCTSI3a-
TEJBHOCTY, XOTS ¥ IPUMEHUTENbHO B OCHOBHOM K YTOJIOBHOMY
fpolieccy, HO UMEIOIMX U obllee 3HaueHue, faHa [ H. Betpo-
BO#i. CM.: Berpora I"H. ComepxaHue NPUHLIMTIA COCTI3ATETb-
HOCTH B KOHTEKCTE NMPABOBBIX MO3ULNY KOHCTUTYHHMOHHOTO
Cyna P® // Tocynapctso u nipaso. 2016. Ne 4. C. 52—62.

¢ Cwm., Hampumep: Mopmakosa T.I. Poccuitckoe npaBocynve B
KOHTeKcTe cynebHoM pedpopmbi. M., 2004. C. 72.

BUIHBIM, UTO POSIb CYIA BBHIXOOUT MAJIEKO 32 MPEeAeIbI
OLIEHKW TOTO, YTO NPEACTABIEHO CTOPOHAMH. B aTOM
CMEICJIE TTOKA3aTeIbHO IIPEXIE BCEro NPsSMOe YKa3aHUe
B 4. 3 ¢T. 74 3akoHa o Koncturyumnonnom Cyae P®,
corjiacHo KoTtopoMy «KoHcTtutyuwmoHHbIH Cyn npu
MTPUHSITHHU PETIeHMUST HE CBSI3aH OCHOBAHMSIMMU M IOBO-
JlaMH, U3JI0XEHHBIMU B oOpanieHumn». Y, HaripuMep,
HEKOHCTHUTYIIMOHHOCTh HOpMB KOHCTHTYIIMOHHBIN
Cyn MOXET YBHUAETH HE B TOM, UTO 3asIBIISJIOCH B 00-
PalleHUN 3aABUTEJIEM, a B IPYTOM acleKTe (TaK, NpH
MTOCTAHOBKE 3agBUTEJIEM BOMpoca O HeompedeIeH-
Hoctu HOpMBI KoHCTHTyUmoHHEIN CyI B pe3y/ibTate
MOXET YBUAETh HEKOHCTUTYILIMOHHOCTL B COEPXKa-
TessHOM TipoTHBopeuny ee Koucruryuun PO, u Ha-
obopoT). Tem Gosiee, COOTBETCTBEHHO, OH He CBSI3aH
OCHOBAHHUSIMH ¥ IOBOIAMH, IPECTABIEHHBIMY APYTOI
CTOPOHOM.

W3 perynupoBaHUS MOATOTOBKH JIeja K CIIyIIa-
HUIO (TAHHBIE MOJIOXEHWS TPHMEHSTIOTCS U MDY pas-
pelieHuu aeaa 0e3 MpoBedeHUs CIAyUIaHHUs) B CT. 49
u 50 3axkoHa o KoHcturyunonHoMm Cyne PO takxke
OYEBUIHO, YTO CyIbsi-IOKIIAMYUK HE CBSI3aH B CBOEH
AKTUBHOCTH T10 ¢O0OpY MaTepHUAJIOB MO3ULKEN CTOPOH,
ux xonataiicteamu. OH He OTPaHWYMBACTCA TEM, YTO
«ITPEACTABICHO CTOPOHAMM», CAM HHHITMATUBHO HOp-
MMPYS THHOPMAITMOHHO-aHATUTHIECKII MACCHUB JIJTS
TIPVHSTHST OKOHYATEbHOTO pelieHuss KOHCTHTYLIMOH-
Horo Cyna P®. Posb xxe 3as1BUTES 11O GOJIBLIOMY CHETY
CBOJUTCSI K TOMY, YTOOBI [IOCTABUTH KOHCTUTYLIMOHHYIO
pobieMy — HaIlpaBUTh OHpalieHue ¢ COOMIOOEHUEM B
TOM yHuclie HGOpMaIbHOTO TpeOGOBaHUS 00 M3TOKEHNHU
TO3ULIMH MO TOCTaBJACHHOMY MM BOIPOCY ¢ 000CHO-~
BaHMEM CO CCBhUIKOW Ha HOpMBI KoHctutyuum PO
(1. 84. 2 ¢T. 37 3akoHa o KoHcrurynmonnom Cyne PD),
a NMOTOM HE OT3BIBATh ero. Bo BcskoMm ciyvae, mac-
CHBHOE TIPOIleCCYabHOe IOBEIeHME 3adBUTE/ He
SIBJISIETCS OCHOBAHUEM [UISI TIpeKpalieHNs MPoOn3-
BOJICTBA IO JIeJTy, 00Jiee TOTO, IaXe HESBKA CTOPOHBI
WU ee TPeacTaBuTeNsl B 3acenanne KOHCTUTYLIMOH-~
Horo Cyma P® He nmpengaTcTByeT pacCMOTPEHHIO JIesia
(4. 4 c1. 53 3akoHa o KoHcTutynimoHHoMm Cyne P®).
Tewm Gosee He IBIIETCS MPENATCTBUEM LIS BHXKEHUSI
JIeNia ¥ BBIHECEHUsI PENIeHHsI 110 CYIIECTBY ACCHBHOE
TpolieccyanbHOe MOBeAeHIE IPOTUBOMOJIOXHOM CTO-
POHEI.

HecoBnageHne KaccuuecKoil KOHCTPYKIIMY ITPHUH-
WA COCTSA3ATEILHOCTH KaK TTPEIIIONATAIONIEd MU~
HUMM3ALUIO POJIM Cyla B NOKA3BIBAHHU ITO Iy C
peaJbHBIM COOTHOUIEHHWEM IPOIECCYaNbHON POH
CTOPOH M Cy[a B KOHCTUTYLIMOHHOM CY/JIOIIPOM3BOCTBE
MO3BOJIWJIO MCCAEIOBATENSAM CHEaTh BBIBOM, YTO B
KOHCTUTYLIMOHHOM CYIOTIPOM3BOACTBE COCTS3aTEb-
HOCTh TIPOSIBJIAETCS B MEHBIIEH CTEIIEHH, YeM B HHEIX
BUIAX CYIeOHOTO mpotiecca’, «B 3aBUCUMOCTY OT TOTO
WM MHOTO BUOAa KOHCTUTYLIMIOHHOIO IIPOU3BOACTBA

7 Paiikosa H.C. Ykas. cou. C. 20.
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TEOPUA U TTIPAKTUKA KOHCTUTYLIMOHHOT'O TTPABOCYAVS

OopTraHMu3ansg KOHCTHTYHHNOHHOTO Ipolecca Npo-
XOINT B Gosiee WJIM MEHEE COCTA3aTeNbHOM hopme»®
(mokazaTeNnpHO yKa3zaHue Ha «DoJiee UM MEHee Co-
CTSA3ATENBHYIO (hOPMY» KaK CBUIETELCTBYIONIEE O
HeabCcoMoOTU3aI UMY MPUHIMIIA COCTA3ATEILHOCTH B
KOHCTUTYILIMOHHOM cyaonpousBoacTee). [Ipu aToMm
NaHHas crneln@rKa KOHCTUTYHUOHHOTO CYAOTIPO-
U3BOJICTBA BO MHOTOM OOYCIOBIWBAETCSH TEM, UTO
abCoTIOTHOE OOMBITIMHCTBO PACCMATPUBAEMEIX OpTa-
HaM¥ KOHCTUTYIIMOHHOW IOCTUILINH I€] OTHOCSTCS K
cyIeOHOMY HOPMOKOHTPOJIO, MPH TOM YTO «0O6lie-
MPU3HAHHO, YTO HapsAy C MPU3HAKAMU, XapaKTep-
HBIMH ¥ OOHIUMMU TS IPUHLINTIA COCTS3ATENBHOCTH
BO BCEX BUIaX MTPOIIECCA, B MTPOIIECCE OCYIIECTBICHUS
CyneOHOTO HOPMOKOHTPOJS 32 3aKOHHOCTBIO (KOH-
CTUTYUMOHHOCTHIO) HOPMATUBHBIX aKTOB OPraHOB
yIIpaBJeHNs1 JaHHBIA TTPUHLIUIT MOXET UMETh CBOU
0COOEHHOCTHY’,

UYeM Xe oOYC/IOBJIEHB TakKue 0COOEHHOCTHU?
Ipexne Bcero, 6e3yCcI0BHO, MPEAMETOM U BBHITEKAIO-
IIMMU U3 Hero criocobamu mokaseiBaHus. Kak orme-
Ya[0T McclieOBaTe/IN, TPH cyAeOHOM HOPMOKOHTPOJIE
B LIEJIOM ¥ B KOHCTUTYLIIHOHHOM CYAOTIPOU3BOACTRE
B YACTHOCTU «Y CTOPOH BO3HHMKAET HEOOXOIMMOCTH
B... TOCTPOEHHUM JIOTUYECKOTO BHIBOAA, 6a3UpPYyIOlle-
rocs Ha CyOBEKTUBHOM BUICHUW HOPM 3aKOHOAA-
TENBCTBA», M IOTOMY «MCTTOJIb3YIOTCS T0Ka3aTe/I5CTBA
oco0oro poaa, MpeacTapsTolIne coboil TOTMUecKH
0OYCIIOBIIEHHYIO LIEMOYKY TMPAaBOBBIX PACCYXIECHUN
(TTPaBOBBIX MO3UIMI)»!", IpUYEM «ITPOBEPKA HOP-
MaTHBHBIX TIPABOBBIX AKTOB Ha COOTBETCTBHEC aKTaM
OonblIel OPUAUYECKON CUIIBI TIPEANONATAET UC-
TIOJIb30BAHNE UCKITIOYMTENHHO TTPABOBOTO aHANM3a U
TpebyeT TAKOTro YPOBHST O00DOIIEHMS, UTO CTAHOBUTCS
6eCCMBICIEHHBIM yUeT TUYHOCTHBIX HHTEPECOB U pac-
CMOTDPEHHUS BOIIPOCOB BUHLI» ', TIpH 5TOM momT4epKu-
BAETCS, UTO CONEPXKAHNE MMPABOBBIX MO3ULIMHI B paMKax
KOHCTHTYLIMOHHOTO (YCTAaBHOTO) TPOLIECCa IIEJTUKOM
COCTOWT U3 CyOhEKTMBHOTO YCTAHOBJIEHHSI COIEPXaH s
HOpM IpaBa'?,

Hypues I'X. TIpuMeHnenwe NPUHLNTA COCTA3ATEIBHOCTH B
KOHCTUTYLMIOHHEBIX CYOONPOM3BOACTBAX CBPOMNCIHCKUX Trocy-
napets // busnec B 3akone. 2011. Ne 3. C. 24. OrmetyM nipu
3TOM, YTO aBTOP OTHOCHUTENBHO CITy4acB NMPHMEHCHUS B 3apy-
GEXHBIX OpraHaX KOHCTHTYLIUOHHOTO TIPaBOCYOHWSI MUCbMEH-
HOTO TIPOM3BOJICTRBA YKA3BIBACTCS, YTO «OPTAHM3AIMS TIpOLiecca
Ha OCHOBE COCTS3aTEIbHOCTU MM HE CYILECTBYET, WIH OrpaHu-
Yyera», YTO He BIIOJHE TOYIIO, TAK KaK B MUCBMCHHOM NMPOU3-
BOJICTBE OTPAHUYEH NPUHLIKII YCTHOCTH, a GA30BblA IPUHIMI
COCTSI3aTENBHOCTH (B MPUMEHMMOM K KOHCTUTYLIIOHHOMY CY-
JOTIPON3BOICTBY KOHTEKCTE) BCE PABHO CYIIECTBYET, XOTS U B
HECKOJIBKO HHOU hopme.

*  Tamxwen ['A., Tamkues A.I O6mye mpaBoBEle TPWHLMTIE! CY-
neGHoro HopMoKoHTpons. M. : Poccuiickas akaneMust mpaBo-
cynus, 2006. C. 147.

0 Jluseposckuit A.A., Tlerpo M.B. Hexoropsle ocobeHHOCTH
pearn3aliii MIPUHLMA COCTA3ATEIbHOCTH B KOHCTUTYLIAOHHOM
(ycraBHOM) Tipotiecce // KypHan KOHCTUTYIIMOHHOTO MPaBoCcy-
ovs. 2008. Ne 1. C. 43.

U Tam xe. C. 45.

2 Tam xe. C. 46.

HccnegopaTtenu momayepKUBaOT, YTO CTOPOHEL
KOHCTUTYLIMOHHOTO CYIOIIPON3BOICTBA BHIMOIHSAIOT
(pyHKUIMIO TOIBKO IOPUANIECKOTO, HO He PaKTu-
yeckoro obocHoBaHus cBoero MHenud'®, IlpaBna,
CYINECTBYET W TOYKA 3PEHUS, COTJIACHO KOTOPO¥
«He0OXOAMMOCTE ONEPUPOBAHUS (haKTaMu, KOTOpPEIE
BBOZSITCS B KOHCTUTYIIMOHHO-CYNEOHBIH 000pOT ¢
MOMOIIBIO 10KA3aTeJIbCTB, 0OYCIOBIEHA TEM, YTO
modoe NPaBOTBOPUYECKOE PelleHUe NOIKHO MMETH
aJleKBaTHoOe (PaKTONOTHYECKOE 000CHOBAaHYUE...
B cBsA34 ¢ 3TUM OBIJIO GBI YMECTHBIM NPEIIOJOXHUTD,
YTO B KOHCTUTYIMOHHOM CyIeOHOM IIpolecce pakThl
BBITTOTHSIOT KOHTEKCTYaIbHY10 hyHKLIMIO» 4, OmHAKO
CTOPOHBI BCE PABHO NMPUBOIAT HE JaHHbIE, IIOATBEPX -
Jafolllve WY OfpoBepraomue GakThl, a caMu GakThl
KaK JIaHHOCTh, HEOOXOMMMYIO JUISI IOITBEPXIEHUS
WIN OTTPOBEPKEHHS MPABOBOM TTO3ULINY O HOPMaXx.

TTo3TOMYy MOXHO CKOpEE COTJIACHUTBCS C T€M, YTO
«TIPUHLNI COCTS3aTENbHOCTH B KOHCTUTYIMOHHOM
(YCTaBHOM) CyIOIIPOM3BOMCTBE PeaIM3yeTcs JUIIh 3a
CUET CpaBHEHWs HE3aBUCHMBIX HPABOBBIX MO3UIIHI
JIUIL, yJaCTBYIOIINX B TPOILIECCE... He CBSI3AaHHEIX Ka-
KMM-TN00 (haKTUYECKUM OCHOBAHHEM, JIEXKAITUM B
X OCHOBe (IOPUAMYECKUMH (haKTaMM, KOTOPBIE He-
00X0AMMO JOKA3BIBATE), @ UICXOMSIINX HCKITIOYUTETHHO
W3 aHanu3a HOpPM mpaBa. Ero peanmsamus J07XHa
CcnocoOCTBOBATH BEISIBIEHUIO TTPABOBBIX ITO3MLIUM
YYaCTHHUKOB fpoliecca» . OQHAKO COTTACUTRCS ¢ ITHM
MOXHO C OTOBOPKO#1 O TOM, UTO OpTaH KOHCTUTYLMIOH-
HOTO TIPABOCY/IUST HE TOTBKO CPABHWBAET He3aBUCHMEIE
TIPABOBHIE TTO3ULIMH JIMI] U YTO-TO «BHIOUpAET» M3 HUX,
HO ¥ Ha OCHOBE 3TOT0 «WH()OPMAIMOHHO-aHATUTHYE-
CKOTO MaccuBa» (GOPMUPYET CBOIO IIO3UITNIO, KOTOPast
MOXET OTJIMYATLCS OT BCeX IIPO3BYUABLIVX B IIpOLiECCe.
WIMEHHO MTO3TOMY TPUMEHUTEIBHO K CYIeOHOMY HOP-
MOKOHTPOJIO B IIEJTOM, HO C OUEBWIHOH BO3MOKHOCTBIO
9KCTPAINOANPOBATh 3TOT BEIBOJ, HA KOHCTUTYIIMOHHOE
CYIOIPOM3BOACTBO MCCEI0OBATE/IM YKA3LIBAIOT, YTO
«BOTIPOC O Meépe aKTHUBHOCTY CYAa, OCYINEeCTRBIISAIO-
LIETO CYNeOHBI HOPMOKOHTPOIIb, COCTABIISAET CAMYIO
IJIaBHYIO OCOOEHHOCTEH TIPUHIINIIA COCTI3aTEIbHOCTH
B Mpoliefypax CyneOHOTO HOPMOKOHTPOJS... CYA
JOJIX€H OBITh B OONbIIEH CTEIIEHW aKTUBHBIM TPH
BBISICHEHHM COOTBETCTBHS HOPMAaTHBHOTO IIPABOBOIO
aKTa 3aKOHY» 6,

OTMETHM, YTO HE BCE APTYMEHTHI, OOBSICHSIIOUIVE
criennuKy (MeHee SBHYIO BRIPaXeHHOCTb) TPUHINTIA
COCTSI3aTEILHOCTA B KOHCTUTYIIMOHHOM CYAOTIPOW3-
BOJICTBE, B PaBHOI Mepe y6eduTe bHEL Tak, Bpsi JIn
MOHO COTJIACUTRCST ¢ TEM, YTO V OIXHOU M3 CTOPOH

" Paiikosa H.C. Vkas. cou. C. 20.

YupnunaoB A.M. Henb3st 00BSTH HEOOBSITHOE: TIPEIMET JOKA3BI-
BaHMs B KOHCTUTYLMOHHOM CyZeGHOM mpoliecce (Ha npumepe
Poccum u CITA) // CpaBhmTenbHoe KOHCTHTYIIMOHHOE 0603pe-
Hue. 2017. Ne 3. C. 99.

5 JImseponckuit A.A., Tletpos M.B. Yxa3. cou. C. 47.

15 Tanxues DA., Taokues AT Vkas. cou. C. 149,
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TEOPUA N TTPAKTHUKA KOHCTUTYLUNOHHOI'O I[TPABOCYANA

B Ipouiecce CyneOHOTO HOPMOKOHTPOJISI HET COOCTBEH-
HOTO MHTepeca (3TH OpraHBl MPU3BAHBI 3aLNINATH
ny6anvHEIe HHTEPeCh)!’ Kak 6a30B0il NpearnochlIKu
NPUHIMIA COCTA3ATECIbHOCTH, a TIpU aOCTPAKTHOM
KOHCTUTYLIMOHHOM HOPMOKOHTPOJIE O4€BUIHO OTCYT-
CTBME JINYHOUN 3aMHTEPECOBAHHOCTH Y BCEX YUACTHUKOB
KOHCTUTYILIMOHHOTO mpolecca's,

OpraH, TpUHSABIINI OCIIADUBAEMEIH aKT, UMEET KaK
MWHHUMYM PENyTallMOHHBIH WHTEPEC B OTCTAWBAHHUU
CBOCH MO3UILIMH, TeM OOJIEE €C/IM PEUb MIET O BBIDOPHOM
OpraHe, KOTOPOMY BaXXHO €CJIM HE OTCTOSITh CBOIO T10-
3UIMIO, TO, 10 KpaiHeR Mepe, IOHECTH 10 n3buparesis
TOUKY 3PEHUS O PA3yMHOCTH K 000CHOBAHHOCTH CBOMX
JIeACTBUH, CBOUX TPABOBLIX aKTOB. Heb3s1 CIIMCHIBATh
CO CYETOB U NMPOOIeMy KOHCTUTYITHOHHO-IIPABOBOM
OTBETCTBEHHOCTH, MOCKOJIbLKY «PEHIEHUE BOIIPOCA O
COOTBETCTBUM HOPMATHWBHBIX TIPABOBBIX AKTOB aKTaM
0o0Jice BBHICOKOM IOPUIMYECKON CUJIBI CBA3BIBACTCA C
Mpo0JIeMOM OTBETCTBEHHOCTH NMPAaBOTBOPYECKHMX Opra-
HOB WJIM JOJDKHOCTHBIX JIML 32 IPUHSITHE HE3AKOHHBIX
aKTOB»'®, Maxe €CIM 3Ta OTBETCTBEHHOCTD SIBIISETCS
MOpAJIbHOM U HE BBIPAXKEHA B KOHKPETHBIX CAHKIIHSX.

s CTOpOHH Xe, MHHULIMUPOBAaBIICHT MPOBEPKY
KOHCTUTYLIMOHHOCTH TO# WIX MHOW HOPMEI B MOPAI-
K€ abCTPAKTHOTO HOPMOKOHTPOJISI, MOJIOKHUTETBHBIA
pPE3YJIbTAT TAKXKE MOXKET MMETh BIIOJHE OCSI3aeMBIH
nHTepec. IlpencraBumM, HapuMep, YTO IPYIINA AeIy-
TatoB [ocymapcTBeHHOM JlyMBI, OTHOCSIIITUXCSA K ITapJia-
MEHTCKOMY MEHBIITUHCTBY, T00MBAETCS IIPU3IHAHMST He-
KOHCTHUTYIIMOHHOMN HOPMBI, BhI3BIBAIOLIEA HETATUBHBIE
3MOLVHY YaCTH HACEJICHHS. DTO YBEJIMUMBAET MIAHCH
COOTBETCTBYIOIIEH TTOJUTUYECKOHN CHJIbI Ha BRIOOpaX.
TakuMm 06pa3oM, XOTA MHTEPEC MOXET OBITh HE MMY-
1LIECTBEHHBIM, a CyTy0O0 MOJUTHUUYECKUM, OH BCE PABHO
0OCTaeTcst 3HAUMMBIM CTUMYJIOM M COCTSA3aTeIbHOCTH,
M — B HEKOTOPBIX CIIy4dasix — YCTpaHeHUSI HEKOHCTH -
TYLMOHHBIX TIOJIOXXEHWMN M3 MPABOBOW CUCTEMEBI WJIH
TIPUAAHUSA UM KOHCTUTYLIMOHHO-TIPaBOBOTO CMBICIA.

IToaToMy TO OOCTOSITEIBCTBO, UTO «B KOHCTHUTY-
UWOHHBIX (YCTAaBHBIX) CYHAX NPEeHUS CTOPOH YACTO
BBUJIMBAIOTCS B MOJMTUYECCKUE TMHUAP-KAMIIAHUU»
1 «OpraH rocylapCTBEHHOM BIACTH WIN JOKHOCTHOE
JINLLO CTAHOBSITCS B TIPSIMOM CMBICTIE OTBETYMKAMH TI0
JleJly ¥ BBIHYKIEHBI HE TIPEICTABIISITh CBOIO ITPABOBYIO
TTO3UIINIO, a OIPABIABIBATHCS 33 CBOM NCHCTBUSI»?, CaMO
o cebe He MOXET CBUIETENIbCTBOBATD ITPOTUB COCTSI-
3aTEJIHOCTH B KOHCTUTYHMOHHOM CYIOTIPOM3BOJICTBE.
DTO HEU3OEXHOE CIEACTBIE TOTO, UTO paccMaTpHBae-
MBI B KOHCTUTYLIMOHHOM TIpOLIeCcCe BONPOC, OCTaBasACh
IS CyZia CyTy0o NIPABOBBIM, /I CTOPOH MOXKET HMETh
Y NMOJINTUYECKUI KOHTEKCT. Ml 3TO HE MOXKET OBITh 110~
CTaBJIEHO KOHCTUTYLIMOHHOMY MPaBOCYIHIO B yIIPeEK.

7 Tamxe. C. 147.
% JlusepoBckuit A.A., Tlerpos M.B. Yxas. cou. C. 46.
¥ Tam xe. C. 45.
2 Tam xe. C. 47.

Taxke camo 1o cebe He BISAETCI apTYMEHTOM B
TOJIb3Y OTCYTCTBUS COCTA3ATEIBHOCTH TO 0OCTOATE -
CTBO, YTO TIO OTAETLHBIM KaTETOPUAM [e/ 3asSBUTENIO
(opManbHO He TPOTUBOCTOUT ApYras CTOPOHa. Tax, B
psile paboT OTMEYAIOCH, YTO TIO A€J1aM O TOJJKOBAaHUM
Koucruryiun P® cocTs3aTeTbHOCTb OTCYTCTBYET?.
Ckopee, 0gHAKO, MOXKHO COIJIACUTBCA € TOUKOM 3pe-
HWs$1, YTO MIPY PACCMOTPEHMY TTOJOOHBIX AT ITPHHITUII
COCTSI3aTEJILHOCTH IPOIOITKAET AeICTBOBATE, ITYCTh CO-
OTBETCTBYIOIIIEE TPABOBOE TIPOTUBOCTOSTHUE U SIBJISIETCS
naTeHTHBIM?. TeM GoJiece YTO TAKOTO POfa JAejia Tpes-
CTaBJISIIOT HE3HAYUTEIBHYIO YACTh A€/ B 00IlleM Mac-
CHMBE paccMaTPUBAEMBIX B PaMKaX KOHCTUTYIIHOHHOTO
CYIIOTTPON3BO/ICTBA, I/Ie IpeodTagacT HOPMOKOHTPOJIb,
B KOTOPOM HAJIMYME CTOPOH C TTPOTHUBOIOJIOXHEIMH
MO3UIIUSIMU, KaK TIPABUJIO, OYEBHAHO, 3 HEKOTODBIE
MCCIeNOBATe/IM, HAIIPOTHB, BBICKA3BIBAIOT VIPEK K
CYIIECTBYIOIEMY 3aKOHOAATEIbHOMY PETYIMPOBAHNIO
KOHCTUTYIIMOHHOTO CYIOITPOU3BOACTBA B TOM, UTO «OHO
He CBSI3BIBAET HAMPSIMYTO Psid MOJHOMOoYMi KoHeTuty-
uroHHoro Cyna P® ¢ KOHCTUTYLIMOHHO-TIPABOBBIMHA
CcIopaM¥, He OIpeaelisis B CBSI3M C 3TUM IPOTHUBO-
TIOJIOXXHYIO 3aSIBUTEJIO CTOPOHY KOHCTUTYLIMOHHOTO
CYIOTIPOM3BOJICTBA W TEM CaMBIM He oDecreuuBas
TIOJIHYIO ¥ TTOC/IEAOBATEIBHYIO PEATU3AIMI0 PUHITNTIA
cocTa3aTeabHOCTH» . K 3TOMYy ynpeky MBI Aajiee ellle
BEpPHEMCH.

Tem He MeHee cnielTnduKa IpeIMeTa J0Ka3bIBaHUSA
cama 1o ce0e SBIAeTCA yOenIUTeIbHEIM apTyMEeHTOM
B IOJIB3Y CTIeUNGIUKH IIPUHIINIIA COCTI3ATeIBHOCTH
B KOHCTHTYIIMOHHOM cygompoun3BoncTBe. Hanmuwre
TaKOBO¥ TMO3BOJISET aXe CTABUTbL BOMPOC O TOM, He
YMECTHEE JIM BOOOIIIE TOBOPHTH ITPUMEHHUTEIFHO K KOH-
CTUTYHIHOHHOMY CYIOTIPOM3BOJICTRBY He O MPWHIIUIIE
COCTAI3aTEJIBHOCTH, 4 O IpaBe «OBbITh BHICAYHIAHHBEIM
U OBITh yCIBIMIAaHEBIM»2Y, Ho, Kak mpeacTraBisercs,
MPEATIOUTUTEbHEE BCe-TaKM IMIPOIOIXATh UCXOTUTD
Y3 HAJTMYYS B KOHCTHTYHHOHHOM IIPOLECCE IPUHIMITA
COCTA3aTEILHOCTH, Iaxe ITIOHUMAasi €r0 He TIOJTHOE CO-
BIAAEHHE C KIACCUIECKMMN KAHOHAMU, ¥ HE TOJIBKO
noTomy, uto TpeboBaHue cT. 123 Koucruryunu PO
pacrnpocTpaHsIeTCs] U Ha KOHCTUTYUMOHHOE CYHO-
NPOW3BOACTBO, HO M IMOTOMY, YTO CYIIECTBYIOIIEE

2 Cwm., Hanpumep: Kpsxxos B.A., JTazapes JI.B. Koucruryunon-
Has 1ocTuius B Poccuiickoit Memepanun : yue6. mocobue. M.,
1998. C. 157 ; Xaopwena T.4. Tonkosanue Koncruryunn Poc-
cuiickoit Memepannu: Teopus u npakruka. M., 1998. C. 134.

2 Cwm., Hanpumep: Paitkosa H.C. VYxa3. cou. C. 18 ; Cynme6Haa
Bnactb / mog pex. M.J1. Ilerpyxuna. M., 2003. C. 83.

% HuxwuruHa A.B. 3auHTepecoBaHHBIC TUIA KAK YYACTHUKH KOH-
CTUTYLIMOHHOYO CYIeGHOTO TPONeCca: TIepCeKTUBEI MCITONb30-
BaHWs 3apYOEKHOTO OIBITA B POCCHUHCKOM 3aKOHOIATEIbCTBRE //
IMpasonpumenenme. 2018. T. 2. Ne 1. C. 124,

2 TlocnegHee, B TOM YMC/€ B YACTH €0 COOTHOLICHUS C TIPHH-
LIUTTOM  COCTSI3aTeNTBHOCTH, OOCTOSITETBHO PacCMaTpUBAETCS
M.A. ®okuHoit B crathe «Pazsurue KoHcturymmonusiM Cy-
aoM PO npuHIMNA COCTA3ATETLHOCTH B TPAXIAHCKOM U apOM-
TPaXXHOM TIpOLlecCe, AIMHHHUCTPATUBHOM CYIOIPOU3BOICTBE
(x 25-netuto Koncrurynuu Poccniickoit ®enepannu)» // Co-
BpeMeHHoe npaso. 2019. Ne 4. C. 72—83.

tKYPHAA KOHCTUTYUHOHHOTI'O ITPABOCYIHUA Ne 1(73)/2020



TEOPUA U TIPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAMA

PEeTYJIMPOBAHUE, HE 00SI3BIBAst CTOPOHEI «COCTA3AThLCSI»
B KOHCTUTYIIMOHHOM ITPOIIECCE, AT MM BO3MOXKHOCTH
CaMUM 3aJ1aBaTh — IO CBOEMY YCMOTPEHHIO — HACTO/Ib-
KO BBICOKYIO TJIAHKY peajibHOW COCTSA3aTe/IbHOCTH,
HACKOJILKO OHHU 3aXOTSIT, ITyCTh U CO CMENUMUISCKUMU
TIPEAMETOM W Crioco6aMu IOKa3kIBaHMsS U haKTuye-
ckoit HecBg3aHHOCTBIO KonctutyumonHoro Cyna P®
STUMU JO0K23aTeILCTBAMH.

OTMeTM Takxe, YTO, HECMOTPSI HAa OTMEeYeHHEIE
0COOEHHOCTH TIPAHIIMIIA COCTS3ATEIbHOCTH ¥ B LIEJIOM
COOTHOUICHUSI POJIM CTOPOH M Cyda B KOHCTHTYIIH-
OHHOM CyIOTIPOW3BOMCTBE, U3IUILHE PATNKATEHBIM
MpeaCTaBAsACTCS MPEUIOKEHNE 00 OTKA3e OT TOHATHSA
«CTOPOHBI» B KOHCTUTYIIMOHHOM ITPOLIECCEe U BBEIECHHH
B HayuHBIHi 000DOT, a TaKXXe B HOPMaTHBHO-IIPABOBOE
3aKpeIIEHME KAKOro-1100 MHOT0 HaMMEeHOBAHMS JINII,
YYaCTBYIOUIHX B TAKOM NPOLIECCE, HATTPUMED TEPMUHOB
«3aABUTEIIb» U «3aMHTEePeCOBaHHOE TUI0»%, JIpyroe
IIEJIO, 9TO, BO3MOXHO, COCTS3aTeNbHOCTD, KaK OyneT
MTOKA3aHO Jaee, TOJDKHA PACCMATPUBATHCS IITVPE, YeM
TOJIBKO COCTSI3aTEIBHOCTh CTOPOH.

Crnennduka NMpUHINIA COCTA3ATEIbHOCTU B
KOHCTHTYUMOHHOM CYIONPOU3BOJICTBE MO3BOJISAET
CTIOKOITHee OTHOCUTRCS K 3aciaymnBanuio KoHctury-
nnoHHEIM CynoM P® camoro 3assutend. Bo-nepsrIx,
3TO BHIPAXAETCS B BO3MOXHOCTH pa3pelieHus iei 6e3
nposenenust ciyiranus (ct. 47.1 3akona o Koxcru-
TyninoHHoM Cyne P®), rae cocTs3aTeIbHOCTh MOXET
peaTN30BLIBATHCS ITMCbMEHHO, TAPAHTHHM Yero ycTa-
HOBJIeHH! B § 53 PernamenTa KoncturylimonHoro Cyna
Poccuitckoit @enepanum.

Bo-BTOpPBIX, KAK OTMEYAIOCH, OTCYTCTBYIOT Ipe-
TISITCTBUSA JUTSI PACCMOTPEHMST [iejla C TIPOBeeHUEM
CHTYIIAHUS TIPY HeSIBKE CTOPOHBI WJTH €€ TIPeCTABUATENTS
B 3acenanne KoHncruryunonaoro Cyna P®. INpasaa,
B 4. 4 cT. 53 3akona o Koncturyunonsom Cyne PO
cIesiaHa OTOBOPKA: «...32 UCKJIFOUEHNEM CITyuaeB, KOT-
[1a CTOPOHA XOMATalCTBYeT O pPACCMOTPEHHMH [IeJia C e¢
yJacTUEM M TOATBEPXKIAET YBAXKMUTEIRHYIO MPUYHHY
CBOETO OTCYTCTBUSI».

B cBs131 ¢ 5TUM TIpeICcTaBASIET MHTEPEC TOT (HAKT, UTO
B XOJI¢ 3aCeIaHMsl TT0 PACCMOTPEHMIO KaJIOOkI rpaxkia-
HuHa .Y, [lanyHa Ha HapyllleHMe ero KOHCTUTYIIH-
OHHBIX TIPaB nojioxkeHusIMU cT. 212.1 YK PD ero npen-
CTaBUTENEM OBUIO 3asBJIEHO XONATAWCTBO O JIMYHOM
YHACTUY 3asIBUTEISI TPU PACCMOTPEHMNH €T0 KaJIo0bI, €
YKa3aHHEM YBAXKUTETbHOM IIPHMYNHBI €TI0 OTCYTCTBHS —
HaXOXOEeHMUs B MeCTaX JULTeHUA cBoGoIbI. KOHCTHTY-
umoHHEL Cyn PO oTkazan B yIOBIETBOPEHUH JAHHOTO
xonaraicTsa. [Tpy 3ToM npeAcenaTeTbCTBYIOUIMM ObLTH
TIPUBEIECHBI MOTUBBI, KOTODBIMU PYKOBOJCTBOBAJICS
KoactuTynuonHsiit Cya, OTKa3biBasg B YHOBIETBO-
pPEeHUM XomaTaiicTBa, B YaCTHOCTH, YTO, COTJIACHO
nosunnu EBporneiickoro Cyma mo npaBaM yesoBeka,
BOIIPOCHI JINYHOTO YYaCTUS B CYlIeOHOM 3acelaHum,

% Jluseposckuii A.A., [letpos M.B. Ykas. cou. C. 46—47.

¢hopMBel pa3dbUpaTeIBCTBA (YCTHOM WM MACHMEHHOM)
W IOPUIUYECKOTO NPEeACTABMTENLCTBA B3aMOCBI3a-
HBl ¥ TPEOYIOT aHAIM3a B 60JIee IMMPOKOM KOHTEKCTE
CIpaBeJIUBOrO CyAeOHOT0 pa30npaTeIbCTBa, TapaHTH -
POB2HHOTO CT. 6 KOHBEHIIUM 0 3aliIUTe IIPaB YeJI0BEKA
Y OCHOBHEIX CBOOOJ. B ciydae, Korna 3asiBUTeNb ObLT
JmnieH ¢cBoboasl, EBponeiickuit Cyn mpusHaBa, 910
C YYETOM SIBHBIX CJIOXXHOCTEH, COTPOBOXKIAIOTIUX 3Ta~
TIMPOBAaHUE 3aKTIOUEHHEIX N3 OOHOI'O MeCTa B JIPYroe,
MPEACTABJICHUE UHTEPECOB 3aKIIOYEHHOTO 3asBUTEIIST
aIBOKaTOM He OyAeT HapylllaTh MPWHIIUIT PaBeHCTBA
CTOPOH TIPU YCIIOBUH, YTO UCK HE OCHOBAH Ha INYHOM
onwiTe 3asaButensi (IMoctanosnenue EBponeiickoro
Cyna ot 16 despang 2016 t. 1o geny «EBIOKMMOB 1
apyrue npotus Poccuitickoit Pegepannu», a Takxe
PSII UHBIX €T0 NMOCTAHOBJIeHUH); KOHCTUTYIMOHHBII
Cyn PO pemraet MCKIIOYUTENIEHO BOIMPOCH fipaBa U
MPH OCYIIECTBICHNH KOHCTUTYITHOHHOTO CYIOITPOM3-
BOICTBA BO3JAEPXKUBAETCSA OT YCTAHOBJIEHHS ¥ MICCTEH0-
BaHUST (PAKTUIECKUX OOCTOSATETLCTB BO BCEX CIydasix,
KOT[la 3TO BXOAWUT B KOMMNETCHUIHIO APYTAX CYHOB U
WHBIX OpraHoB (cT. 3 3aKoHa 0 KOHCTHTYHHOHHOM
Cyne PD); paccMoTpeHHe nejla 0 KOHCTHTYIWOHHOCTH
¢T. 212! YK P® npeanosnaraet aHaIU3 I0OpAINYECKHX
BOTIPOCOB COOTBETCTBUS 3TMX HOpM KoHcTutyumnu PD,
a He JUYHOTrO OMBITA 3asIBUTEJIS, TIO3MITH KOTOPOTO
WU3JI0XeHa B ero xanobe. [Ipu 3ToM mpemocTaBieHne
3asIBUTENIO, COACPXKAIIIEMYCS B MeCTaX JIUIIEHHsI CBOOO-
JIBI, BO3MOXHOCTH BOCIIOJIb30BATHCS TIOMOIIBIO CBOMX
NpeACTaBUTENEH — aJBOKATOB SIBJISIETCA JOCTATOYHON
TapaHTUEN obecreueHNs MMPUHUMIIOB COCTI3aTeNbHO-
CTY 1 pABHOIIPaBUS CTOPOH UMEHHO B KOHCTUTYLINOH -
HOM cygonpousBoacTse. KpoMe Toro, B cuiy creny-
UKV KOHCTUTYLIMOHHOTO CYIONPOU3BOICTBA B HEM He
NPUHWMAIOTCS PEIIeHUsI O MPUMEHEHUH K JIUILY Mep
YIOJIOBHO-TTPABOBOTO NMPUHYXICHUS WM PEIIeHMUS,
CBSI3AHHBIE C OTPAHUYEHMEM €T0 CBOOOMBLI ¥ JTUYHON
HENPUKOCHOBEHHOCTH. C y4eTOM 3TOTO HEMPUMEHNMA
K rmopsaaky 3acenanus Koncrturynmmontoro Cyga PO u
€ro npaBoBas MO3ULIKA 00 0053aTeIbHOCTH JIMYHOTO
y4yacTHs OOBUHSIEMOTO B CyAeOHOM 3acedaHmy, KOToa
MPUHUMAIOTCS PEIIeHWs O IPUMEHEHNN K HEMY Mep
YTOJIOBHO-TIPABOBOTO NMPUHYXKICHWUS WIN PeIleHHSs,
CBSI3aHHBIE C OTPAaHMUYEHUEM €ro CBOOOIH M JTUIHOM
HENMPUKOCHOBEHHOCTH. [103TOMY rapaHTHpOBaHHOE
KoHcTuTyme u obuienpm3HaHHBIMKE MeEXAYHApOI-
HO-TIPaBOBBIMM HOPMaM¥ MpPaBO Ha CIPaBEeIJINBOE
cyaebHoe pa3dnpaTesibCTRO AeJia He TIpearnoiaraet 0os-
3aTeJILHOTO JIMYHOTO YIACTHS 3asiBUTENST B OTKPHITOM
3aceganum B Koucturyumonnom Cyne P,

He cTaBuT 1o COMHeHMe OOMYCTUMOCTb 3aHs-
st KoHcturynronasiM Cynom P® takoit nosuimn
JaXe TO 00CTOATENBCTBO, UTO, KAK CHMPABEUTNBO OT-
MedaeTcs] B HEKOTOPHIX paboTax, UM IIPUHUMAETCS

¥ Buneozanuch 3acenanus Ha caitte Koncruryumonnoro Cyna.
URL: http://medias.ksrf.ru/archive /20170124 . mp4/embed. html
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OKOHYATE/IbHOE peIlleHWe M OTCYTCTBYIOT «HHCTPY-
MEHTHI, BOCCTAHABIUBAOIIHUE COCTA3ATEIBHOCTDY,
T.e. MPOHEeCCYaJIbHBIE CPENCTBA, TIO3BONISTIOIIHE CTOPO-
HE, KOTOpast OTCYTCTBOBAJIA B KOHCTUTYIIMOHHOM CYI0-~
NPOM3BOICTBE, BOCCTAHOBUTE CBOM ITpaBa’’, 00XKajloBaB
pemienre KoHcTutynonHoro Cyna P®D, mocKoIbKy
OHO 00XaJJI0BAaHMIO HE MOLICKUT.

B 4eM Ke peaslbHOE 3HaUYE€HHUE IIPUHIIUIIA COCTA3A-
TEJILHOCTH B KOHCTUTYLIMOHHOM IIpolecce? MOXHO
BCTPETUTRCST C YTBEPKIECHUSAMM, TIPUMEHSIEMBIMH HX
aBTOPAMM M K KOHCTUTYLMOHHOMY IpOIIeccy, MycTh
H C OrOBOpKaMu 00 0COOEHHOCTSAX, YTO IPHUHIIUI
COCTSI3aTeIbHOCTA — DTO METON MOWCKA MCTUHH U
JOCTUXEHMUS OTNpENESEHHOTO pe3ysbTaTa B HesTelIhb-
HOCTH Bcex cynos®. [Tpo6yieMa, oMHAKO, B TOM, UTO B
chepe KOHCTUTYIIMOHHOTO NTPABOCYOUST 0GBEKTHBHASI
WCTHHA TIPEIMETOM YCTAHOBJIEHUS SBJISICTCS1 KpaiHe
penKo (II0 CYIIECTBY, TOJIBKO B TeX MCKITIOUHTEIBHBIX
cy4asix, Koraa UCCaenyTcs ¢dpakTuieckue o0CcTosi-
TETBCTBA, HAIPUMED, O COOIIOACHNH YCTAHOBIEHHOTO
TOpPSLIKA IPUHSATUS HOPMATUBHOTO MPaBOBOTO aKTa, O
CODOJTIONCHNH YCTAHOBJIEHHOTO TIOPSIAKA BBIIBYXKEHUS
obBuHeHus lMpesumnenra Poccuiickoit @egepaninu B
rOCyJapCTBEHHON M3MEHE WM COBEDIICHMM MHOIO
TSDKKOTO TIPECTYTIICHMS). DTO OTIMYaeT KOHCTHTY-
LIMOHHOE NMPABOCYANE OT APYIUX CyAeOHBIX ITPOLELYD,
rae AeWCTBUTENBHO €CTh BO3MOXHOCTh YCTAHOBUTD
VCTUHY: «yOUMBaJI — HE YyOUBAI», «Opai B3aliMbl — He
Opast B3aliMbI», T.6. CACJIAHHBIA B CyAeOHOM pellleHrnI
BBIBOJ OyZeT MU00 COOTBETCTBOBATH TOMY, YTO UMEIIO
MECTO B PEAJIBHOM JICUCTBUTEIBHOCTH, JINOO HE COOT-
BETCTBOBATb.

B KOHCTUTYLIMOHHOM Xe NPaBOCYINH pellleHre
OCHOBBIBAETCA HA TIYCTh MpoheCCHOHAIBHOM, HO BCe
PAaBHO CyOBEKTHBHOM OLIEHKE OOJBIINHCTBOM CyaeH
Kak nonoxenuit Konctutynum P®, Ha cooTBETCTBHE
KOTOPBIM OLIEHUBAETCH 00BEKT KOHCTUTYLIMOHHOTO
KOHTpOJISi, TaK M 3TOT0 00BbekTa. To eCTh IIPpU3HAKHU
«MCTMHHOCTY» BBIPAXXEHHOMY B MTOTOBOM peIleHHH
BriBoay KoHcrutymonHoro Cyna P®, mo cymecTsy,
TIPUJAIOTCS TOJBKO Giarofapsi CBOMCTBAM OKOHYA-
TEJbHOCTH, He HMOOBEPKEHHOCTH 0OXaJIOBAHMIO €ro
pewennii. [To cyuiectny, aTo mpusnan u cam KoHcTu-
TyuuoHHbl Cyg P®, nmonreepans B OnpeneneHuu
ot 13 guaps 2000 . Ne 6-O 10 xan06e rpaxoaHKH
M.B. [lynHuK? O0TCYyTCTBHME HeOINpPeAeIEHHOCTH B
BOMPOCE 0 KOHCTUTYLMOHHOCTH 4. 1 ¢T. 79 3akoHa o
KoHctutynmmonnoMm Cyne P®, Ho NMpu3HaB BO3MOX-
HOCTbh KOPPEKTUPOBKY MPABOBLIX MO3MLUM, (HOpMy-
JupyemMbix KoHnctutyunonHsiM CymomM P® mpu ocy-
LIECTBACHUY KOHCTUTYIIMOHHOTO CYIOIIPOM3BOACTBA,

¥ Hypues [.X. Vka3. cou. C. 25.

% JKavioopo M.C. OcobeHHOCTH NPHHIMIIA COCTS3ATEbHOCTH
B KOHCTUTYLIMOHHOM CYAOTIPOM3BOLCTBE IO 3aKOHOIATENLCTBY
Poccun n CIUA // ATMUHMCTPATUBHOE ¥ MYHUIIMITATIBHOE TTpa-
B0.2013. Ne 1. C. 14,

» C3 P®.2000. Ne 11. Cr. 1244.

CootBeTcTBeHHO, KoHcTuTyumoHHsM Cynom P®
ycTaHaBauBaeTcs ¢opManbHasi, a He 0O0beKTUBHAS
ucTvHa. B xakoi-To Mepe cKazaHHOE OTHOCHUTCS U K
Jirobomy Cyae6HOMY HOPMOKOHTPOJIO, HO TPUMEHHT-
TEJIBHO K HOPMOKOHTPOIIO KOHCTUTYIIMOHHOMY IIPO-
SIBIISIETCST OCOOCHHO BHIMYKJIO B CHJTY BBICOKOM CTETIEHH
abCTPaKTHOCTH KOHCTHUTYLIMOHHEBIX YCTAHOBJICHHUM, a
COOTBETCTBEHHO — B BBICOKOM CTEITeHH 3aBUCHMOCTH
BBIBOJIOB OT KOHCTUTYIIMOHHO-IIPABOBEIX (M TIPOCTO
TIPABOBBIX) B3TNSINOB GONBIUUHCTBA CYAEH.

OnHako GeccrmopHO M TO, UTO IIPU OTCYTCTBHH B
pemweHny KoHctutyunoHHoro Cyma «00BeKTUBHOMN
UCTUHEBI» OHO B JIIOOOM CJIy4ae HODKHO 00IaJaTh J0-
CTAaTOYHOM yOeauTeIbHOCThIO. Eciii oHO He Oyner
yOeauTENBbHBIM, OHO, KOHEUHO, HE IepecTaHeT ORITh
OKOHYATEJbHBM M HE TOIJIeXaluM 00KajloBa-
HUIO, HE YTPATHUT BCEH COBOKYITHOCTH IOPHINYECKHX
CBOVICTB M DOJIY B ITpaBoBoM cucTeme. Ho yBepeHHOCTD
OOIIECTBA B €T0 MPAaBUJIBHOCTH, 4 COOTBETCTBEHHO —
n aBTopuTeT KoHcrturynuonHoro Cyna P® oyayr
CHUXKAThCA.

Korma penrenmne gBisieTcss MaKCUMAIbHO yOeIu-
TenbHbIM? Korna B HeM CoaepKUTCS OTBET Ha BCE BO3-
MOXHBIE apTYMEHTHl IPOTNB Hero. I1puyeM OTBET He
TOJTHKO HA apPTYMEHTHI MPONTPABILEH B CIIOPE CTOPOHHI,
HO 1 Ha Te apryMeHTHI BLIMTPABIIICH CTOPOHEI, KOTOPBIE
HE YUTEHBI B UTOTOBOM BEBIBOIE (HAMIPUMED, 3asiBUTETH
CYMTA HOPMY B 1I€JIOM HEKOHCTUTYLIMOHHOM, a KoH-
cTuTyIIMoHHBIN Cyn PD npusHan ee HEeKOHCTUTYIIM-
OHHOM WIM BBISIBWI €€ KOHCTHTYILIMOHHEIA CMBICH C
ONpEACIEHHOM OTOBOPKO#, KOTOPAst MOXET «ChITPATh»
MIPOTHUB 3asIBUTEIISI TIPU TIEPECMOTPE €T0 KOHKPETHOTO
nena). Ho mist Toro, 9yToGbl 3HATH 3TH apTyMEHTHI U
OTBETUTDh HA HUX, HY>)KHO JATh UM BO3MOXHOCTh OBITH
BBICKA3aHHBIMHU. IMEHHO MHCTPYMEHTApU# coCTsI3a-
TEJIbHOCTH, T.€. PABHOI'O ¥ CBOOOIHOIO BHIPAXEHUS
CTOPOHAaMW MPABOBBIX MO3MUIINI MO CYHIECTBY pac-
cMmatpuBaeMoro KoHetntynonHeiM CynoM Bompoca,
SABJSAETCA CNOCOO0M cHOpa BCEX BO3MOXHBIX apTyMeH-
TOB LTSI HOCJIEAYIOUIETO 00eCIIeYeHUS YOS IUTEIBHOCTH
rioctaHoBneHust KoHctutynnoHHoro Cyma PO,

3aech, KCTaTH, BO3HHUKAET BOMIPOC O HEOOXOIM-
MOCTH OTPaXXeHHs BCEX apryMEHTOB CTOPOH W HO-
CJIE€AOBATEJBHOTO OTBETA HA HUX B IMOCTAHOBJIEHUU
Koncturyumonnoro Cyna P®. ITosBisummcs nybinka-
L{U, B KOTOPBIX KPUTHKOBAJIOCH KOHKPETHOE PellleHHE
Koncruryimonuoro Cyna PD, B TOM UKcIie ¢ TOM TOUKA
3pEHMs, YTO B HEM He IOKa3aHa ITO3WIIMS, 3aHATAas
TIPEACTABUTEIAMU TOCYIAPCTBA, HEINOCIeIOBATEIBHO
UCTIOTh30BAH «T€CT Ha MPONOPIIMOHATIBHOCTE» ., 31eCh
HY>XHO UMETh B BUILY, YTO TPAOVLIMH U3IOXEHMS CYyIeO-
HBIX pellieHUi OpraHaMy KOHCTUTYITHOHHOTO KOHTPO-

3 Kpsokxosa O., Pyar HO. PaccranoBka MeCT c/I1araeMbIX B pellie-
HUAX KOHCTHUTYLIMOHHBIX CYJOB: NMOYEMY cymMMa MeHseTca? //
CpaBHHUTEIBHOE KOHCTUTYIIMOHHOE ob6o3penue, 2015. Ne 3.
Peur muer o xpuruke Tlocranosienust KoHCTUTYHMOHHOrO
Cyna P® or 12 MapTa 2015~ Ne 4-T1.
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715t MOTYT OTyTMYaThcs’!. B 4acTHOCTH, OTCYTCTBHE Tpa-
JULIMOHHO Meronb3yeMbix ECTTY u psamoM 3apy6eskHbIX
KOHCTUTYUMOHHBIX CyI0B (pa3, OTPaKalolUX TECT
Ha MPOIMOPLMOHAILHOCTh, HE 03HaYaeT, YTO TAKOBOMI
He TIpEMeHseTcs B pelleHNsAX KOHCTHTYLIHOHHOTO
Cynma P®. Yto xe kacaeTcst OTpaKeHHS TTO3UIINH CTO-
POHBI, IPUHSBIIIEH OCIIAPMBAEMEIit aKT, 3TO TAKKE KAK
MMHUMYM He SIBJISeTCS OOIITNM IIPABHIIOM B IEATETHHO-
CTH 3apYOEXKHBIX OPTAHOB KOHCTUTYILIHOHHOTO IIPABO-
cyausi. Yacte | ¢1. 75 3akoHa 0 KOHCTUTYIIMOHHOM
Cyne PO cpeny cBemeHmit, COOePXAINXCS B pelleHUH
Konctutyunonnoro Cyna, yKa3bIBaeT «10BOIBI B OJTh-
3y npuHsaToro KoncrutynnoHusM CyroM Poccuitckoit
Denepaiinyl peIieHMsI, a MPA HEOOXOIMMOCTH TaKKe
JOBOJIBI, OTIPOBEPralOIIME YTBEPXKIEHUS CTOPOH» (11. 9),
OCTaBJISIsI HEOOXOAUMOCTb MPUBEICHUSA YTBEPXKIACHHS
CTOpOH Ha ycMoTpeHue camoro Cyna. Kak mpeacrapmsi-
€TCS1, KaXIbI# OpraH KOHCTUTYLIMOHHOTO TIPABOCYIHS,
Oynydu 0OBEKTHBHO 3aMHTEPECOBAH B TOM, YTOOKI
€ro pelleHMs OBUIM MaKCUMAJIbHO YOeIUTeTbHEIMU,
MOXeT caM BHIpabaTeIBATh, B 3alaHHBIX 3aKOHOM
TpeJieJiax, ConepKaTeJbHbIE ¥ IOPUANKO-TEXHNUECKUE
TpeOOBAHMS K CBOMM MTOTOBBLIM PEIIEHUAM. Bo BCsikoM
cly4dae, OTCYTCTBME B HUX NIPSIMO YKa3aHHBIX IOBOIOB
CTOPOHBI, TPUHSABIIEH OCITAPUBAEMBIN aKT, TPUHIIMII
COCTSI3aTETLHOCTH HE OTPAHNYMBAET.

OTMeTHM, OAHAKO, YTO pellieHUe AOJXKHO OBITH
MAKCHMAJTbHO YOCIUTETbHBIM HE TOIbKO TSI CTOPOH,
HO M JUIST 001IecTBa B 11eIoM. T103TOMy 3HaYeHWe st
€T0 YOSIMTEIbHOCTH UMEIOT HE TOJIBKO OTBETHI Ha ap-
TYMEHTHI COOCTBEHHO CTOPOH, HO ¥ HA BCE BO3MOKHEIE
apryMeHTHI MO PACCMATPUBAEMOMY BOIIPOCY, KOTOPEIE
MOTYT MPHCYTCTBOBATh B OOLIECTBEHHOM JUCKYPCE.
BosMmoxHo, 3T0 elle 60Jiblie OTAAISIET MOJESb COCTS -
3aTeJIbHOCTH B KOHCTUTYIIMOHHOM ITPAaBOCYIUH OT Ka-
HOHA COCTA3ATe/ILHOCTH, HO B TO XK€ BpeMs 0OBbeKTUBHO
BBITEKACT U3 CHEeIUGMUKH KOHCTUTYIIMOHHOTO CYHI0-
TIPOU3BOACTBA KaK (hopMaTa pacCMOTPEHHUS BOMPOCOB
BBICOKOH CTeTMeHM OBIIECTBEHHOM 3HAUMMOCTH. DTO
MTO3BOJISIET IIPEATIONaraTh, YTO B OPOUTY COCTSA3ATEIb-
HOCTH O0BEKTHBHO MOIYT (3 B HEKOTOPBIX CyJasx —
JIOJTKHBI) BKJTIOUATHCS HE TOJIBKO CTOPOHBI, HO M APYTHE
nuna. [IpryueM BKIIOUAThCs HE TOJIBKO NMPSIMO — IyTeM
HETNOCPeICTBEHHOTO «IIPUIJIAlleHUS] K TUCKYCCHUM»,
HO ¥ KOCBEHHO — TIyTeM M3Yy4eHWs TIPU BEIHECEHMH
nocraHoBeHuit KoncrurynmonHnoro Cyma P® sce-
IO MacCHBa HAYYHBIX W Jaxe MyOJIUIUCTUIECKUX
ITyOIMKALTHH TTO TIOCTABJICHHOMY BOIIPOCY, CTEHOTPaMM
obcyxnenust B [ocynapcTBeHHoi [Jlyme npoekra Toro
(egepaTbHOTO 33aKOHA, MOJIOXKXEHUSI KOTOPOTO OCTIApH-
BalOTCSI, ¥ TaK JaJIee.

Ecm ke TOBOPUTH O CIIy4asiX IPSIMOTO BKJIIOUEHHST
WHBIX CYOBEKTOB, KPOME CTOPOH, B OPOUTY cOCTsi3a-

31 Kysneuos [.A. GakTopsl, KOTOPEIC HEOOXOTUMO YIUTHIBATH IIPH

MIPOBEJEHNH CPABHUTEILHO-TIPABOBOTO MCCHENOBaHUST ITPaK-
TUKH 3apYOEKHBIX OPTAHOB KOHCTUTYLMOHHOTO KOHTPOJIS //
KypHan KOHCTUTYLMOHHOTO npapocynus. 2016. No 3. C. 20.

TEJIbHOCTH, HY>)XKHO UMETH B BUAY IO3UILIMIO, COTTIACHO
KOTOpO¥ «6oJee mocjienoBaTelIbHAS peaTn3alus
NMPUHLKIA COCTA3ATENIbHOCTH B KOHCTHUTYLIMOHHOM
CyZeOHOM IIpoLiecce, OTPAXKAIOIIEM CITOPHEI XapaKTep
paccMaTpUBAeMbIX (helepaybHbIM M PETHOHAILHBIMUI
KOHCTUTYIIMOHHBIMHU CyNaMM JeJi, TpebyeT BBeAeHUs
B KOHCTUTYLIMOHHOE CyAeOHO-TIPOIIECCYaAIbHOE 33KO0-
HOAATEJIBCTBO KAaTerOpUM “3aMHTEPECOBAHHOE JIUII0”
B KAUECTBE YYaCTHUKA KOHCTUTYLIMOHHOTO CyAeOHOTO
fIpoliecca, MHTEPECH KOTOPOTO 3aTparnBarTCs 06pa-
HICHUEM, TIOAAHHEBIM B CYII, X (MJIM) HEIOCPEACTBEHHO
3aUHTEPECOBAHHOTO B UCXOMIE CYAEOHOTO pa3bypareib-
CTBA Jlefia»®?, MOCKOMNBbKY «IIPU PACCMOTPEHHM BCeX
kareropuii aej B KoucturynmonnoMm Cyne P® cyure-
CTBYIOT JIM1{a, HETIOCPEACTBEHHO 3aMHTEPECOBAHHEIE B
WCXO[ie IeNa, 329aCTYI0 UMEIOLIHE TIPOTHBOIIOI0XHYIO
3aABUTENIO TTO3UIIUIO TI0 PACCMATPUBAEMOMY CYIOM
Bompocy»*. ABTop aToit mosuuuu A.B. Huknruna
MpeaiaraeT B CBSI3U C 3TUM YKa3aTh KATETOPHIO «3aHH-
TEPECOBAHHBIX JIUL» B CT. 52 3aKoHAa 0 KOHCTHUTYLIMOH-
HoM Cyne PO cpeny y9acTHMKOB KOHCTUTYLIIOHHOI'O
CYIOTNPOM3BOACTRBA M BBECTH B 3TOT 3aKOH OTAENBHYIO
CTaTbIO, MOCBSAUIEHHYIO 3aMHTEPECOBAHHEIM JIMIIAM
(TTpU 3TOM paccMaTpUBaeTCsl, KTO MOT OBI BEICTYITATh
B TAKOM Ka4YeCTBE).

OnpeneneHHOE pALIMOHATBHOE 36PHO B 3TUX IPei-
JIOXEHWSIX, 0€3YCI0OBHO, eCTh. B TO e BpeMs IpakThKa
KoHctutynnonHoro Cyna CBHUAETEIBCTBYET O €TO
JIeIMKaTHOM OTHOIEHHUH K BKJTIOUEHWIO JIUII, He ABJIS -
IOLIUXCS CTOPOHAMU, B KOHCTUTYLIMOHHBII TPOLIECC U
00ECTIEYEHUIO TEM CAMBIM COCTS3ATETbHOCTH.

Tak, u3 IlocrarnoBnenuss KoHCTUTYIIMOHHOTO
Cyga P® or 19 anpesst 2016 . Ne 12-T1T 110 meny o pas-
pelIEeHWH BOMPOCA O BO3MOXKHOCTH UCIIOJTHEHUS B
cootpeTcTBMY ¢ KoHctntyiueit PP ITocraHoBIeHMS
Erpomneiickoro Cyma mo nmpaBaM 4ejaoBeKa oOT 4 Moy
2013 r. mo geny «AHUyTOoB ¥ ImangkoB npotus Poccnm»
B CBSI3M C 3aTpOcoM MuHMCcTepCTBA IocTHIINK Poccnii-
cxoit Penepauru’ BUIHO, 9TO pelieHYe TPUHHMAJIOChH
TIOCJIE 3aC/YIIMBAHUS B TOM YHCJIE «TTPUTTAIIEHHBIX
B 3acedaHue rpaxnanuHa C.b. AHYyTOBa, mpeacTa-
BuTejiel rpaxknaimna B.M. IlmaakoBa — agBOKaToB
C.B. Knemesa u B.B. lllyxapauHa».

15 nexabps 2016 . Konctutyimonnsiit Cyn PO B
OTKPBITOM 3aCeIaHUM PACCMOTpEJ 3aripoc MuHUCTED-
cTBa foctuiuu Poccuiickoit emepamyy o paspeiie HUK
BOTIPOCA O BO3MOXHOCTH UCIIOJTHEHUSI B COOTBETCTBIH
¢ Koncturynuei Poccuiickou ®@enepanvn Ilocra-
HosneHus EBponeiickoro Cyna 1o mpaBaM 4esioBeKa
ot 31 uiong 2014 r. mo meny «OAO «HedrsaHas koM-
naHus «KOKOC» nporus Poccuns». Kak BugHO u3
BHICO3AIKCH 3aCeIaHus®, B gejie ObIIO MPedIOXEHO

2 Huxkwutuna A.B. Ykas. cou. C. 129.

3 Tamxe. C. 127.

3# C3 Pd.2016. Ne 17. Cr. 2480.

5 URL: http://medias.ksrf.ru/archive/20161215.mp4/embed. html
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BBICTYIIMTH TIPEACTABUTENSIM OPTraHM3alMH, IMOATOTO-
BUBIINX HAayYHbIe 3aKI04eHHUsI (0OBIYHO B IIPaKTHKeE
KoncrutyimonHoro Cyna B TaKOM KauyeCTBE BEICTY-
MalOT BKCIEPTHI), COAEPXKAIIre IMPOTHBOIMOIOXHEIE
MO3UIINY TIO TIPEAMETY PaCCMOTPEHUsI, a TAKXKe OrJia-
1IeHBI coobpaxkeHms [Iupca IapaHepa, npelcTaBuTest
«OAQO «Hedtanas komnanus «FOxoc» mpu paccMoTpe-
Huy gea B ECITY, u nucsMeHHbIe coobpaxennsa Tuma
Oc6opHa ot mMeHu KommaHuii «lKOkoc KOHmBepcan
Jlumuren», «Xannen Durepnpaisuc Jinmuren». Ipu-
yem Ha cante KoHcrutynmonnoro Cyna pa3MenieHbl
COOTBETCTBYIOLINE MaTepUAIbl — KaK HaygHBIe, Tak U
nuceMeHHbIe coobpaxenus Ilupca lapaHepa, mpeacTa-
Butenst «OAO «Hedtsinas kommanus «OKoc» npy pac-
cMmorpenuu aena B ECTTY u nyuceMeHHBIE COOOpakeH st
Tuma OcbopHa ot uMeHU Kommannit «FOkoc KOnueep-
can JInmuten», «Xamwneit Durepnpaisuc JInmurea» —
C YKa3aHMEM, UTO, «YUNTHIBAS Pe30HAHCHEIN XapakTep
nena, Koncturynnonusit Cyn NpUHSUT PelIeHNe pas-
MeCTHTb B JaHHOM CJIyJae TOCTYITUBIINE MaTepHabI»,
Ilpu paccmotpenuu KoHcturytimoHHsiM Cynom PO
27 vosi6ps1 2018 1. meJ1a 0 MpoBepKe KOHCTUTYITHOHHOCTH
3akoHa Pecrryonukyu Uarynerns «O6 yreepxaeany Co-
IJIauIeHus 00 yCTaHOBIEHHWW TPaHULIBI MexXy Pecriyonm-
kot Marymetus u YeueHckoit Pecnybmmkoin» u Corma-
1IeHnd 00 YCTAHOBJIEHUM IPAHMILIbI MexXay Pecrybnmnkoin
WnurymweTust u YedeHckoil Pecrrybnukoii Ha 3acenanue
OB NPUTJIALIEHBI TPEACTABUTENN BceMUPHOro KoH-
rpecca WHIYIICKOTO Hapoaa, UM ObUIa TIpeiocTaBlieHa
BOZMOXHOCTH BBICTYNTUTE. [1pu 3TOM, KaK BHIHO U3
BHUIEO3ANMNCH JAaHHOIO 3acedaHus®, npejacesaTesib-
CTBYIOIIMH TOSICHWJI, YTO «OHM OBLIM NMPULIALIEHBI
Ha OCHOBAHWMU WX MHUCBMEHHOTO OOPALIEHMST C TAKON
npockboi. KoHcTUTylIMoHHEI Cyn c4esl BO3MOXHEBIM
HE OTKa3aTh B 3TON IIpockde, 4ToObI HE HABATH NMOBOAA
LISl YIIPEKOB B HEOOBEKTUBHOCTH TIPH PACCMOTPEHHH
nena. 1 oHY npuIyiaiieHbl MMEHHO KakK NpeICTaBUTC/IH
0BIIECTBEHHOCTH,, BEIPAXATOIINE ONPeIe/IE HHYIO TOUKY
3peHmsT». Takoke ye BXoe 3aceJaHust ObLTH YIOBIETBO~
PEHBI XOaTalCTBa CTOPOH O 3aC/TYIIMBAHWH PSA/IA IPYTHX
TIpeacTaBUTeNeH 00IEeCTBEHHOCTH .
COOTBETCTBEHHO, YTBEPXKICHWE, YTO «UCKITIOUM-
TeJIbHO B CHJTY HEIOCTATKOB MTPABOBOTO PETYIMPOBAHUS
TpoLeCcCYaTbHBIX OCOOEHHOCTEH pa3pellieHus Iel
KOHCTUTYLIMOHHO-TIPABOBOM KOHMIMKT CTAHOBUTCH

% TlonoXeHMe 0 TOM, UTO «IHIIA, HO XAT0HAM KOTOPHIX BEIHECEHO
peIeHre MEXTOCYIAPCTBEHHOTO OPraHa IMo 3alyTe IPAE | CBO-
60/1 4e/IOBEKA, MM VX NPEACTABUTEIIN IGO0 NPeICTABSBIINE NX
B MEXTOCYNAPCTBEHHOM OpTaHe TIO 3alllUTe 1paB M CBOOON ue-
JIOBEKA JNIa (PN pacCMOTPEHMH Jiesia B TTopsiTke TaBsr X111 1
(beepanbHOTO KOHCTHTYUHOHHOTO 3akoHa «O Koncruryunon-
HoM Cyne Poccuiickoit Denmepanumn»), MOTYT OBITh 3aC/IyIIAHDI
B 3acegaHun KoHcturynmonnoro Cyna, BHeceHo 10 Hoa6psa
2016 T B 1. 2 § 42 PernamenTa Koncruryuuontoro Cya.
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¥ Tam xe.

Kak OBl “3amHuM (poHOM” 00pallieHusI B Cyi, HE 00e-
CTIeYMBast OTHOM M3 CTOPOH KOHMIIMKTA BO3MOXHOCTH
MPEACTABUTH U 3AIHUTUTE CBOIO TO3UIMIO B Cyme»?,
B 3HAYUTEBHON CTETMIEHH OIIPOBEpraeTcs MPakKTHKOMN
Koncrutynuonnoro Cyma P®. [Ipu 3T0M 04eBUIAHO,
4YTO BCE CIy4au, KOIMa I YOeauTeabHOCTH II0CTa-
HoBJieHus1 Konctutyiinontaoro Cyfa B OpoUTY COCTSI-
3aTEIBHOCTM TIPY PACCMOTPEHMH Oe/ia HeoOXOIMMO
BKJTIOUHTD ONPEIeIeHHBIX JIMI, TPEeAYyCMOTPETh 3a-
KOHOM JOCTaTOYHO MPOOJIEeMAaTHYHO.

B T0 Xe BpeMs, KaK MpeacTaBIIsAeTCA, eCTh CIIyJa,
KOTrJa TIpUBJIcUeHNE (TIpUTIalleHe) 3aNHTepeCcOBaH -
HOTO JIMIIA B KOHCTUTYIIMOHHOE CYIONPOU3BOJCTBO
MOTJIO OBI OBITH TIPSIMO MTPETYCMOTPEHO 3aKOHOM XOTS
OBl MOTOMY, YTO TaKasl MPaKTHKa ellle He CJIOXWIACh.
Pedb unmeT o jnule, ABASIOMIEMCS IPYTO# CTOPOHOM
KOHKPETHOTO [I€/1a, BHICTYNAIOMIETO MPEANOCEITKOMN
JU1st obpatnieHus 3asaBuTens B Konctutyunonssrii Cya,
B IMocranoenenun Koncturynnmonxoro Cymaa P® ot
21 saBaps 2019 . Ne 6-T1 no mesy o poBepKe KOHCTH -
TyuuoHHOCTH cT. 112 Koaexca aiMUHHUCTPATHBHOTO
cymotipousBoactBa Poccuiickoi Memepaun B CBI3U
¢ xanoboit rpaxnaH H.A. banamoxk, H.B. JlaspenTs-
esa, M.B. Tlonosa u B.A. Yepnnimresa*' Koncrury-
uvoHHBIN Cyn PP, NpuMeHUTENEHO K aIMUHHCTDA-
THBHOMY CYHOIIPOW3BOACTBY, OTMETHJI, UTO NpHpoIa
AIMWHUCTPATUBHBIX M€ 00 OCIapuBaHUYM PeIlIeHWH,
neicTBuit (6e3MefCTBUS) OPTaHOB TOCYOAPCTBEHHOM
BJIACTH, OPTAHOB MECTHOTO CAMOYIIPABIEHHUS, MHEIX
OPraHOB, OPTaHW3ALW{, HAJEJEHHBIX OTACIbHBIMHI
rOCyAapCTBEHHBIMH WJIM MHBIMHY ITYOTMYHBIMH TTOJTHO-
MOUYMSMH, HOKHOCTHBIX JIUII, TOCYIaPCTBEHHEIX U
MYHUILIMIATBHBIX CTYKAIMIHNX «TAKOBa, YTO MOyIeKale
ocrapuBaHuUIO B Iopsiake rashbl 22 KAC P® pemieHus
OPTraHOB FOCYAApCTBEHHON BJIACTU MOTYT BEICTYIIATH
HEOOXOMMMBIM 3JIEMEHTOM ITPABOBOTO peXHMa OCy-
LIEeCTBAEHMS TpaxiaHaMN U OpPraHU3alUIMU TeX
WJIM UHEIX BUAOB NEATETLHOCTH. OMTHOBPEMEHHO OHU
MOTYT 3aTParuBaTh MHTEPECHI IPYTHX JINL, UMEIOIMX
OTHOIIICHNE K TAKOU AesATeIbHOCTH. B CBSI3M ¢ 3THM He
VCKJTIOYEeHBI CHTyallMH, KOTAa OCHAPHBAaHUE PellleHUs
opraHa TyOIMYHOM BIACTH SBIAETCS, MO CYIIECTBY,
hopmoit TpolIeCcCyaIbHOTO OTIOCPETOBAHUS ITOPOXKIIA-
€MO’ 3THUM pelIeHHeM KOJUTU3MHN MEXAY MaTepHalb-
HBIMHU UHTEPECAMH CTOPOHBI ITO aIMHUHHUCTPAaTHBHOMY
TleJTy U Jiniia, YbM TIpaBa ¥ 00S3aHHOCTH MOTYT GBITH 3a~
TPOHYTHI TIPU Pa3pellicHNM aIMHHYCTPaTHBHOTO Aej1a, B
YAaCTHOCTY TpakIaHWHA WJTH OPTaHU3aLIMH, O IPABaX U
0053aHHOCTSAX KOTOPLIX IPUHAT (TpaBa ¥ 00I3aHHOCTH
KOTOPHIX 3aTparvuBaeT) MHINBHUAYANbHBINA MPaBOBOM
AKT, OCIIapyBaeMbI#l IPYTUMU JTULAMM B TTOPSIKE aIMH-
HUCTPATUBHOTIO CYIOIIPOM3BOACTBA. .. TAKMM 06pa3oM,
3aMHTEPECOBAHHbIE JTHIIA, HE UMEsI CAMOCTOSATEIbHOTO
MaTepHaTbHO-TTPABOBOTO NPUTA3AHUSI OTHOCHTEILHO

4 HuxwurtuHa A.B. Ykas. cou. C. 127.
4 C3 Pd. 2019. Ne 4. Cr. 361.
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TEOPUA U TTPAKTUKA KOHCTUTYLIMOHHOT'O TTPABOCYANMSA

TpeaIMeTa CIIOPHOTO TIPABOOTHOIIEHHSI, BMECTE C TEM
CIIOCOOHBI 3aIIUTUTL COOCTBEHHBIE MATEPHANTBLHO-
NPaBOBBIE MHTEPECH!, HA KOTOPHIE CYAeOHBIN aKT 1o
JIeJTy MOXET ONIpeeIeHHBIM 00pa30oM MTOBIHSITh, B TOM
YUCJIE C yYETOM BO3MOXHOTO B OyayllieM CTIopa MEXIY
3aUHTEPECOBAHHBIM JIWLIOM U OIHOW U3 CTOPOH IIO
ATMUHNCTPATHBHOMY Jey. JJ1sl 3auHTePeCcOBAHHOTO
JINLA Y9ACTHE B AIMUHUCTPATHBHOM Jiejie MPUoOpeTaeT
3HaYeHHE CII0co0a OTCTAVBAHUS CBOUX MPaB M ¢BOOO,
€CJTU TIPK3HAHME CYIOM OCTIAPHMBAEMOTO PEIIEHUS O -
raHa ITyoJIMYHO BIacTH HE3aKOHHBIM MOXKET, TOMHMO
MpoYero, 6JI0KNPOBATh OCYLIECTBISEMYIO STHM JIUIIOM
JEATETBHOCTH, TSl KOTOPOM HATUYHME TAKOTO PEIUEHHS
SIBJISIETCS 00SI3aTEIBHBIM».

Kak npencraBisieTcst, 3Ta MO3UIUSE MOXET OBITh
SKCTPANOINPOBAHA HA CITyYail OCTIAPMBAHMS «ITPOUTPAB-
IIYM» B KOHKPETHOM J€Ji€ JIMIIOM HOPMbI, HA OCHOBAHHHU
KOTOPO# OHO «IIPONUTPasIo», B KoHCTUTYLIMOHHEIH Cy,
T10 KpaHe Mepe, eciiv IPYTOi CTOPOHON KOHKPETHOTO
Jiena SIBJsIeTCsI He OpraH MyOJMYHON BAacTH, a GU3u-
YeCcKoe WJIM IOPUINYECKOE JIUIIO, a OTHOIIEHHUS HOCAT
YaCTHOTIPaBOBOY XapakTep. Bemb B cydae yoosieTBope-
Hust KorcturynimoHHeIM CyIoM TpeOOBAHWS 3asIBUTEIST
OH IOJIy4aeT MPaBo Ha TEPECMOTP KOHKPETHOTO JIe/Ia,
TIPUYEM C BHICOKMM PMCKOM HETaTWBHOTO IUISL APYTOM
CTOPOHBI KOHKPETHOTO AeJIa pe3ybTaTa.

TpeactaBuM cede, HAMPUMEDP, CUTYaUNlo, KOTHa
MEXIIy TpaXXIaHAMW BO3HUK CITOpP 00 MMYIIECTBE, CKa-
3KEM 0 KBApTUPE, U MpoUrpaBiuIui obpamaetcs B KoH-
ctutynnoHHEIN Cyn P@. BuimrpaBiumii xe KOHKPETHOE
JIEJI0 MOXKET JaXKe He 3HATh O TOM, TO TaKOe OOpallleHue
B Konctutyuronnerii Cyn HanpaBeHO M IIPUHATO
K PACCMOTPEHMIO (OCOOEHHO €CNIM UCMOTHUTEIbHOE
TMPOM3BOACTBO B €ro IOJb3Y HE OCYHIECTBIAETCS,
a TIOTOMY M HE NMPYOCTAHABINBAETCI CYIOM B paMKax
€ro JMCKPEIUM B CUIy TToNoXeHu# cT. 98 3akoHa
o Koncrutyumonnom Cyme P®). He 3HaTh 10 TOTO
MOMEHTA, KOTJa BEINTPABILIMH JIe]10 yXKe B KoHCcTUTY-
unonHoM Cyne PD 3asgsutess HOTpedyeT ITepecMoTpa
KOHKPEeTHOTO Aejia. Jlake eClI OCTABHTD «3a CKOOKaMI»
NPAaBo IPYToi CTOPOHBI KOHKPETHOTO AeJa «OBITh BbI-
CJIYITAHHBIM U ObITH YCIIBIIAHHBIM» (B KOHIIE KOHLOB
3TO BeIb He CTOPOHA KOHCTHTYUHMOHHOTO cropal),
Heo0XoOIMMO MPU3HATh, YTO C TOYKHM 3peHus cbopa
BCEX BO3MOXHEIX aPTyMEHTOB IUISE MOCIEAYIOIIETO
obecrieyeHUs yOeaMTEILHOCTH TIOCTaHOBIeHNs KoH-
ctutyimonHoro Cyna P® ee mAeHuUEe MOTIO OBI OBITH
BeCbMa ITOJIE3HBIM, BEIb 32 CBOE UMYIIIECTBO JIUIIO OyIeT
«OUTBCH, KaK IJIAAMATOP», B TOM YHCIIe Ha TTONIAIKe
KonctutynmmornHoro Cyza, a TOTOMY MOXET IPeJijio-
KUTh WHTEPECHBIE JOBOBI TPOTHUB HO3ULIUU 3asTBUTEIIS.

Bo3MOXHO BO3pakeHUe, YTO KOHCTUTYIIIOHHOCTh
HOPMEI BJIOOOM CiTydae OyIyT 3alliMIaTh TPEACTABUTE -
JTA IIPUHSIBIINX €€ OpraHoB. Ho HYy>XXHO YYUTBIBATh, YTO
pEeIMyTallMOHHBIN WHTEPEC 3TUX OPTAHOB He 0053aTeNb-
HO CHHXPOHH3UPOBAH C MaTEPUAIBHBIM MHTEPECOM
Takoro inua. C TOYKY 3peHUs TIEPBOTO, B KOHKPETHOM

CIIy4ae MOXKET 0Ka3aThCS BIIOJTHE MTPUEMIIEMBIM BEIBOJ,
00 YCTaHOBJIEHIM KOHCTUTYLIMOHHO-TIPABOBOTO CMBIC-
J1a OCTIApUBaEMOI HOPMEI; YTO 3aKOHOHATE/ b PEIINI
BCe TPaBUJIbHO, TIPAKTHAKA MCKA3WIa U3HAYATILHYIO
ngew, a teneps Konctutryunonnsiit Cyn ee Bo3Bpa-
wmaet. C TOYKH Xe 3peHUS BTOPOTO, BasKHee NpU3HaHue
KOHCTUTYLIMOHHBIM HMMEHHO TOTO HOHUMaHHUS HOPMBEI,
KOTOPO€ MPOSIBWIIOCH B KOHKPETHOM JigJie, pa3pelleH-
HOM B €ro ITOJIb3Y.

Kak mpeacrannsiercst, cBoeoOpa3HbIM NPOSBIIEHUEM
COCTSI3aTENIBHOCTH B PacCMAaTPUBAEMOM CMEICITE —
KaK cpeficTBa cOopa apTyMeHTOB MO UCCIEIYEMOMY
Koncturynimonusim CymoM BOIpocy U 00eciieyeHus
yOEAUTENLHOCTYH PEIeHUs] — SBISICTCA M Ipeay-
cMmoTtpeHHas § 34.1 PermamenTta KoHCTHTYIIHOHHOIO
Cyna P® BO3MOXHOCTh HAYYHBIX OPTaHU3AIMUM, OCY-
LIECTBIAIOIINX JeTETbHOCTD B cepe ImpaBa, IpaxkaaH,
OCYLUECTBIISIONIMX HAydHYIO HeSITeJIbHOCTh B cepe
npaBa, npeacTaButh B KoHcturynmonnerii Cyn PO
MHUILMATHBHOE HAYYHOE 3aKTI0UEHHE TI0 ACITY, pac-
cMatpuBaeMoMy KoHctutynmoHHBIM CymioM. J{laHHEIe
CyOBEKTHI HAYYHOH! AESITENIBHOCTH IPUOOPETAIOT TeM
CaMBbIM IIJIOUIAAKY [UIST BRIPAXEHMWSI CBOMX B3TJISIIOB
MO aKTyaJbHBIM KOHCTUTYUHNOHHO-TIPABOBHIM BO-
npocam, a Korcturyunonusrit Cyn P® nomyvaer 1o-
TIOJIHUTETbHBIA MACCHB aPTYMEHTOB, KOTOPHIM MOXKHO
VCTIONB30BATh TPV BEIHECEHU W TIOCTAHOBJIEHUS (B TOM
YHUCIIE TIYTEM MX KOCBEHHOTO OIIPOBEPKEHUS B TEKCTE
TIOCTaHOBIIEHUST).

B0o3M0XHO COMHEHHE, MOXKHO JIl 5TOT UHCTPYMEHT
XOTb KAK-TO CONPSITATH C TIOHATHEM COCTS3aTEJTbHOCTH,
BeIb HAyYHAasl OPTAHW3AIINS UM YYEHBI He HWMEIOT
(e TOKHBL, BO BCAKOM Cliydae, UMeTh) MaTepHalb-
HOro MHTepeca B pe3yjIbTaTe PacCMOTpeHHMS Oeiia, a
CaMO MHHUIIMATHBHOE HAYYHOE 3aK/IIOUeHHE «TOJIKHO
0TBEeYaTh TPeOOBAHUSAM OOBEKTHBHOCTH». KOHeUHO,
COCTSI3aTeNIBHOCTBIO B KJTACCHUYECKOM CMEICTIE 3TO HE
siprisieTesa. OmHaKo HaydHBI MHTepeC U JaXe B KaKo¥-
TO CTETIEHW HAyYHBIH a3apT ABSETCS XOPOLUINM CTUMY -
JIOM A7 (pOPMYIMPOBAHHS TIO3ULIMY, B TOM UYHCIIE B
paMKax onpelecHHON KOHKYPEHITMYM HAyYHBIX KO
JIPYT C APYTOM (B TOM CMBIC/IE, KTO U3 HUX, TTO MHEHUIO
Koncrurynnonnoro Cyna P®, okaxercs: B 60Jblieit
CTEMEHM TIPaB WX KTC U3 HUX CMOT 0Ka3aTh, KaK UM
TI0 KpaiHe ! Mepe MOXeT Ka3aThCst, O0billee BIMSHIE
Ha npuaaToe KoHcTUTyIMOHHBIM Cy/IoM penieHHe).
DTO NO3BOJISIET, ¢ U3BECTHOM, KOHEYHO, AOJIEeH yC-
JIOBHOCTH, TIPEATIONIaraTh BO3MOXKHOCTb HAJTUYHS B
KOHCTHTYLIMOHHOM CYIONPOU3BOACTBE «HAYYHOM CO-
CTSA3ATCTBHOCTHY .

XO0Tesr0ch OBl KPATKO OCTAHOBHTHCS E111€ HA HEKOTO-
PBIX aCIIEKTaX COCTA3ATeIbHOCTH B KOHCTUTYIIHOHHOM
CYIONPOU3BOACTBE.

BricKa3biBATMCH MPEITOXKEHS, YTO C YIETOM CITe-
IMOWKYN COCTA3aTEIBHOCTH CIIEAYET OTPaHNYNTh BO3-
MOXHOCTB JINLIaM, YYacTBYIOIIWM B ITPOLIECCE, 3a1aBaTh
BOTIPOCHI APYT IPYTY, a MPEXOCTABUATD JINIIE CYIbSIM
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[IPaBO, 320aBast BOITPOCKI, yTOYHSTH IPABOBBIE TO3ULINU
V4aCTHHUKOB TIpoliecca*?, Kax npefcrapisieTcs, ¢ 3TUM
BpSI, JTM MOXHO COTIJIACUTHECA. BO3MOXHOCTE OOHOM
CTOPOHBI 3a/IaTh PYTON CTOPOHE B CyAeOHOM IIpoO-
1iecce BOTIPOC — 3TO He TOIBKO CMTOCO0 MPOSICHUTD e
HO3UIMIO, 3TO M CIIOCO0 «ITOJIOBUThH» €€ Ha TPOTUBO-
peuusix, IIPOXeMOHCTPUPOBaTh KOHCTUTYIIMOHHOMY
Cyny HemoCTaTKH €€ apTyMEHTOB, YTO MOJIE3HO C TOUKH
3PEHHST OCHOBHOM IIEJTH COCTSA3aTeIbHOCTH B KOHCTHU-
TYIIMOHHOM CYOIIPOV3BOACTBE. boJee Toro, Kak npes-
CTABJIIETCS, C YYETOM TOTO, UYTO B COCTS3ATEILHOCTH
rpoliecca B yKa3aHHOM BHIIIE CMBICTIE 3a1€/ICTBOBAHBI
He TOJIbKO CTOPOHBI, HO M IPYTHE NMPUTJIAIICHHEIE B 3a-
celaHye JIMIa, YMECTHEE MOCTaBUTh BOITPOC O BO3MOXK-
HOCTH CyHEH W CTOPOH 3a/1aBaTh BONIPOCH! HE TOJBKO
CTOPOHAM, HO ¥ TPUTIALIEHHBIM.

Takxe ¢ TOYKH 3pPEHHUS IPUHIMIA COCTI3aTEb-
HOCTH MOXET OBITH MOCTABJIEH BOMIPOC O TOM, He
JIOJIXHBI JIM CTOPOHE, TPUHSIBLIEH ¥ NMOMNUCABILEH
OCITAPUBAEMBIN aKT, MaTepUaibl B 00s3aTEJILHOM T10-
PsIIKe HAIIPABISITHCS IO PELIEHHST BOITPOCA O IIPUHATHN
obpallleHNs K pacCMOTPeHHUI0. Beab U3BECTHO, YTO K
PacCMOTPEHHUIO TIPUHUMAIOTCS Te oOpalleHus, KOTo-
phle CBHOETEIBCTBYIOT O HUIMYUY KOHCTUTYLIMOHHOM
npo0sieMs] (4TO COTJIACYETCS C TOJIOXKEHUSIMU Y. 2
cT. 36 3axoHa o KoHcturynuonnom Cyne P® o Ha-
JIMUUA HEOTIPpeAeIeHHOCTH B BOIIPOCE O TOM, COOT-
BETCTBYET JIM ocIapuBaeMblil akT KoHCTUTYLIMH, KaK
OCHOBaHWH K paccMOTpeHMIo Jena). COOTBETCTBEHHO,
€CJIN Y 3asiBUTENIS €CTh BO3MOXHOCTDb B CAMOM 00pallie-
HUHY apTYMEHTHPOBATH HAIMUME HEOTIPEAETIEHHOCTH
B BOIPOCE O KOHCTUTYIMOHHOCTH, HE TOJDKHA JTH Y
CTOPOHBI, IPWHSIBINEH VI IOANMCABIIEH oCcTIapuBa-
€MBIi1 aKT, OBITH BO3MOXHOCTb MPUBOAUTH apPTYMEHTHI
MIPOTHUB TaKO# HeoTpeneaeHHocTH? Kak nipeacTasnis-
€TCs, MPUHILIMTI PAITMOHAIEHOM OpTaHK3a ! MPpoLecca
BCE-TaKM MO3BOJISET U30€XKaTh 3T0r0. MOXHO UCXOOUTh
W3 TOro, 4TO OOpallleHWIO 3asTBUTESISI Ha ITOM 3Tare
«IIPOTUBOCTOMT» NPE3YMITINSI KOHCTUTYITMOHHOCTH
OcIIapMBaeMO HOPMBI, KOTOPYIO HAllO ONTPOBEPTHYTh.

B T0 3xe BpeMst ApyToii Moaxol MOXHO MTPUMEHSITh
TIO PE/IKO OCTYTIAIOUIWM XONaTaCTBAaM O Pa3pelleHUH
CTIOpa O KOMITETEHIINN. B 3TOM cllydae yTBepXKICHUIO
OIHOW CTOPOHBI O TTPUHAMIEXXHOCTA KOMITETEHLINU €1
«IIPOTUBOCTOUT» PABHOIIOJOXEHHASK NO3UIHS PYTOH
CTOpOHBI. Y1 BO3MOXHO, Gosiee MpaBUIBHO ObUIO OB
JIaTh €¥ BBICKA3aThCS 10 BOIIPOCY O TOM, COONIONEHB
JIM YCJIOBHST TOMMYCTUMOCTH TaKMX XomataiicTB (cT. 93
3akoHa o Koncrtutyunonnom Cyne P®) u neiicTsu-
TEJIBHO JIM €CTh TIPOTUBOPEYHE B TIO3UIUAX CTOPOH O
TPUHALIEXHOCTH TTOTHOMOYMS (4. 2 ¢T. 36 3aKoHa 0
Koncturyunonrnom Cyne PD).

TlonBoast ©”TOTH, MOXKHO OTMETHUTD, YTO B KOHCTHUTY-
LIMOHHOM CYIOTIPOU3BOACTBE OOBEKTNBHO CYIIECTBYET
COCTA3aTEeTFHOCTD KaK CrI0co6 c60pa BCEX BOZMOXKHBIX

“ JInpeposckuit A.A., TletpoB M.B. Yka3. cou. C. 47.

apTryMEHTOB I Tocheayouero obecnedeHus yoe-
JUTENTBHOCTH IMOCTaHOBIeHUSI KOHCTUTYLIMOHHOTO
Cyna P®, mpudgeM €10 0XBaThIBAIOTCS HE TOJIBKO CTOPO-
HBI, HO ¥ JTI0ObIe CyOBEKThI, UMEIOLINE BO3MOXHOCTh
BBIPA3UTh CBOKO MO3UILNI0 B KOHCTUTYLIMOHHOM TPO-
1ecce. 3aKOHOAATEIHOE PETYIMPOBAHUE TAKOUM COCTSI-
3aTEILHOCTH TIPEACTABISIETCS B 11€JIOM JOCTATOYHBIM,
a KoncturyuuoHHe# Cylo peanu3yeT BO3MOXHOCTD
PACHINPATH UHCTPYMEHTHI COCTSI3ATEIbHOCTH KAK IyTEM
TIPUHSTHS KOHKPETHBIX MPOLECCYATbHBIX PEIICHUH,
TIO3BOJIAIONINX 3aC/TyIIaTh MHEHKE TEX WJIM UHBIX JIULI,
NP PacCMOTPEHMH O€Jl, TaK U MyTeM YCTAHOBJICHUSA
OITpe/IeJIeHHBIX AOTIOJTHATEbHBIX BO3MOXHOCTEHN COCTSI-
3aTeJILHOCTH B YKA3aHHOM CMBICJIE B CBOeM PeryiameHre.
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TEOPUA 1 TTPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAMA
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CraThs NMPOMONXKAET MCCIENOBAHNE OOIIMUX MPUHIUIIOB TPAaBa B KOHCTUTYIIMOHHOM IPABOCYINH.
Ee BTOpas 4acTs HayMHAETCS C aHAJM3a TPEX OCHOBHBIX 3TANOB JOKA3aTEJbCTBA OOIIUX NMPUHIMIIOB IIPaBa.
Ha nepBoM 3Tarie orpaHUYNBAETCs] YUCIIO MPABOBLIX CHCTEM, OTOUPAEMBIX B LIEJISX CPABHUTEILHO-TIPABOBOIO
aHanu3a. Ha BTopoM aTarne ocyluecTBisieTcsl OLEHKA JOCTHXEHUs KPUTHIECKOW MACCHI ISt IIPU3HAHMA YHU-
BEPCATBHOCTU KOHKPETHOTO TpUHLIMTIA. TpeTHil 3Tan npeAanonaraeT yCTaHOBIIeHUE aJeKBATHOCTN KOHKPETHOTO
OOILIer0 NpUHLMIA IPaBa 0COOEHHOCTIM OTEUECTBEHHOIO CyNeOHOTO KOHCTUTYLMOHHOTO KOHTPOJIs. B crarbe
ODOCHOBBIBAETCS TE3UC O TOM, YTO 3TH MPWHUMTIBI UMEIOT CUCTEMOODPA3yIOIee 3HAUeHUE [ HALIMOHATBLHOTO
YaCTHOTO U MyOJIMIHOTO Mpasa. Copa3mMepHOCTb KaK WHTETPATTLHBIN IPUHITUTI M METOX CYAEHCKOM AeITETBHOCTH
0obecTevBaeT TapMOHM3AUUIO ITpaBornopsiaka. O6ie TPUHIMIEL IPaBa CJIy>XaT HOPMAaTHBHBEIM OCHOBAHHEM
cynebHOro KOHCTUTYLMOHHOTO KOHTPOJIss. OHU HAKIAABIBAIOT I0PUANYECKHE 00s3aTeIbCTBA HA BaXHeN e
OpTaHbl MyOJIUYHOW BIIACTH.

KrioueBbie €10Ba: KOHCTUTYLIMOHHOE NIPABOCYAME, OOLIME IPMHIMITLI IPABA, KOHCTUTYLMOHHASA UIEHTHY-

HOCTB, HPUHUMWII COPASMEPHOCTH.

7. [loka3aTebCTBO 00MMX MPUHLMIIOE NPaBa

HenpusTue o6IImxX NpUHIIMIIOR TIpaBa U3-3a COXpa-
HSIIOLIETOCs TOCTOACTBA MO3UTHBU3MA OCIOXHACTCS
HEOOXOIMMOCTBIO JOKA3aTELCTBA STUX MCTOUHUKOB
mpaBa. KoncturyumonHerit Cyg P® moctaTowHo
CBOOOAHO MOOXOONT K BOMPOCY MPUMEHNMOTO TpaBa.
B ero pemeHusIX BCTPEYAIOTCSA CCBHUIKM Ha MEXIY-
HapOIHBIE JOTOBOPHI, KOTOPEIE HE BCTYITHJIM B CHITY
(nanpuMep, EBponeiickasi coumaibHast Xaptusi!) uim
00JIa1aiu UHOW TEPPUTOPHUANIbHOM cdepoil JeicTBUS
(x mpumepy, ITpoTokos1 K AMEpHKAHCKOI KOHBEHITUH
0 TIpaBax YeJoBeKa 00 OTMeHe CMEePTHOM Ka3HU?), aKThI
MEXIYHADOOHBIX OpraHu3auui 6e3 060CHOBaHUA MX
IopuaAMYecKOi cuiIbl (HanpuMep, Beeobimast mexiapa-
1[Us npas yenoBeka’) ¥ T.4. [1o3ToMy HEOOXOAUMOCTh
JTOTIOJIHUTETBHOTO JOKA3aTEJILCTBA OOIETO MPUHITUTIA
TIPaBa MOXET IAXE MOKA3ATHCS N30BITOYHBIM hopMa-
JI3MOM.

AHaJlOTMUYHBEIM 00pa3soM MEXIYHApOAHBIE CYIBI
TakKe He BCETIa JOJKHBIM 00pa3oM OCYLIECTBIISIOT
YCTAHOBJIEHNE KOHKPETHOTO O0I1eT0 MPUHIMIIA ITPaBa
B paspelraeMoM criope. TeM He MeHee caM IPoIIece 10-
Ka3aTebCTBA PACCMATPIBAEMBIX ITPHHIIUIIOB HCCIIeI0-
BaH B JOKTPHHE MEXIYHAPONHOTO Mpasa. Hampumep,

CwMm.: TloctanosneHne KoncturyunornHnoro Cyna PO ot 15 map-
14 2005 & Ne 3-T1 // C3 P®. 2005. Ne 13. Cr. 1209.
! CMm.: Onpenenenue KoncruryunonHoro Cyna P® or 19 Hos6ps
2009 . Ne 1344-0-P // C3 PD. 2009. No 48. Cr. 5867.
Cwm.: TlocranoBrenue KoHcrurynmonsoro Cyaa P® or 11 an-
pens 2019 ¢ Ne 17-11 // C3 PO. 2019. Ne 16. Cr. 2026.

B paboTe 00 HCIOTB30BAHNH 3TUX CTIEIIM(DHICCKIX HC-
TOUHWKOB IIpaBa B MEXIYHAPOIHOM apOUTpaxe Tpe.-
JlaraeTcsi TSl 3TOTO pa3pelaTh TP OCHOBHBIX IIpo0Te-
Ml 1) onpeneiuTh chepy UCCITeTOBaHNS, OTPAHUYHB
YHCIIO TIPABOBEIX CUCTEM; 2) BRIICIUTE KPUTHYECKYIO
MacCy 3THUX CUCTEM, TOKA3BIBAIOIIYIO YHUBEPCATTLHOCTh
MPUHLININA; 3) YCTAHOBUTH COBMECTUMOCTE C pa3pela-
eMBbIM criopom®. EcTu TIpHMeHNTh Takue MOAXOMBI K
KOHCTUTYLIUOHHOMY TPABOCYAMIO, MOXKHO BBIAC/IHNTH
TPW 3Tarla I0KA3aTeILCTBA OOIIMX MPUHIINTIOB NPaBa, B
TOM UMCJIE OTpaHUUEHIE CHEPHI CPABHUTEIILHO-TIPABO-
BOTO MCCJIEOBAaHMS, YCTAHOBJICHHE YHUBEPCATBHOCTH
MPUHLINIA ¥ €70 COBMECTUMOCTH XapaKTepy CIIOpOB,
pa3pellaeMbIX B MOPSIIKE KOHCTUTYIMOHHOTO CYIO-
MPOU3BOACTBA. BrImemeHNE 3TUX 3TATIOB YCIOBHO M
TTpeciieyeT cKopee aHaTuTudeckne uesim. Onnaxko
TIPY apTYMEHTAIIUHA OMHOM U3 CTOPOH KOHCTUTYLIMOH-
HOTO CYTOIMPOM3BOACTBA CBOEH JTO3UIIMY CO CCHUIKOM
Ha oOIINi TIPUHIIMN TpaBa TpedyeTcs IOKA3aTh ero
cyniecTBOBaHUe. B cuiny mpolleccyanbHOro npaBuiia
jura novit curia (cya 3HaeT ipaBo) KoHCTUTYIIMOHHBIH
Cyn P® o6GiamaeT yCMOTPEHHEM TIO OTIPEeIeHUIO
NIPUMEHUMBIX UCTOUHMKOB IpaBa. XOTd B CIydasx
HCTIOMb30BaAHNS MHOCTPAHHOTO NpaBa, YTO HEM3-
O€XKHO IIPU YCTAHOBJICHUHM PACCMATPHBAEMBIX ITPHH-
LIVTIOB, 6peMsi JOKa3kIBaHWsI HEPEIKO BO3JIaracTcs

4 Cwm.: Nolan M.D., Sourgens EG. Issues of proof of general
principles of law in international arbitration // World Arbitration
and Mediation Review. 2009. Vol. 3. Ne 4/5. P. 508—510, 513.
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M Ha CTOPOHEI cynonpoussoactsa’. ITosroMy mpen-
JlaTaeMBli aJiITOPUTM MOXET ObITh MHTEPECEH BCEM
YYACTHHUKAM KOHCTUTYIMOHHOTO CYIOIIPON3BOACTRA.

a. CpasHumensHo-npasoeoe uccied08anue 8 KOHCIMu-
MYUUOHHOM CYOONPOU3B00CMEE U €20 NPedenbl

IMepBHIM BTAOM paccMaTpPUBAEMOTO H0Ka3a-
TEJIbCTBEHHOTO MPOLIECCa BLICTYNACT YCTaHOBJICHHE
TIPEneioB CPaBHUTEIBHO-TTPABOBOIO HCCIECMOBAHNS
HaIIVOHAIBHEIX TIPABOTIOPSIIKOB, TAE PACTTPOCTPAHEHbI
KOHKpETHHIE 001He TTPHHIINIIH TIPaBa.

HecmoTpst Ha uMeIoLMecst TpATuITTH UCCIIeIOBaHUS
¥ NPpenofaBaHusl KOHCTUTYIIMOHHOTO (roCyIapCTBEH-
HOT0) NpaBa 3apyOeskHbBIX CTPaH, CPaBHUTEIBHO-TIPA-
BOBBIC MATEPHAJIBI B POCCUICKOM KOHCTUTYIIMOHHOM
TIPABOCYINY II0KA OCTAOTCI HEOOBIUHBIM (DEHOMEHOMS,
Camo 110 cebe 3aTMCTBOBaHME MHOCTPAHHOTO ITPaBa OT-
HOCHTCS K UMCJIy Hanbosee TUCKYCCMOHHBIX BOTIPOCOB
KOHCTUTYLIMOHHOTO NpaBocynus. Kak oxapakrepuso-
BaJl TAaKON Cy[IeiICKMI NpUEM €T0 NOoC/Ie10BaTeIbHBIH
MPOTVBHMK, OINH U3 Hanb0oJIee KOHCEPBATUBHEIX CyIei
BepxosHoro Cyma CIIIA AntonmH Cxanwa [Antonin
Scalia], «o6cyxaenue CynoM 3THX WHOCTPAHHBIX
B3TJISIAOB... ABAsAeTCA GeccMbIcieHHOM dicta. Bmecre
¢ TeM omacHo# dicta, mockonbKy “Hactogmuit Cyi...
HE NOJDKEH HAaBSI3bIBATL aMePUKaHI[aM MHOCTPaHHbIE
HACTPOEHMS, IPUIYILI WIIH MOTY’»’.

Ha 3ToM ¢oHe coBceM peROJTIOLHOHHEIMU MOXHO
CYUTATH MOSIBUBUIMECS IMPHUMEPHI IIPSIMOTO UCTIONb-
30BaHus KoHcTutyimoHHeiM CynoM P® mpakTmku
3apy0eXXHBIX TOCYAAapCTB®, BKITIoUasi IUTUPOBAHUE
peleHN WHOCTPAHHBIX OPraHOB KOHCTHUTYLHOH-
Hoit roctnuuu (IloctaHoBnenue ot 14 utons 2015 r
Ne 21-11)°. B mocnegHeM nene Takoil JubGepalbHEIN
TOAXOMA K IIPUMEHUMOMY NpaBy 0Ka3asicsi BOCTpeGo-
BaHHBIM B Pa3pelICHUH CJIOXKHON M HEOTHO3HAYHOMN
MPpO0JIeMBl OTCTYIIJIEHUS B KOHCTUTYLIMOHHOM CYI0-
MPOU3BOJICTBE OT MEXAYHAPOAHBIX 0053aTELCTB B
obJacTu 1ipaB yeoBeKa. [lapamokcaabHO, YTO B 3TOM
nene Koneruryunonnsiii Cyn PO, ¢ oqHOM CTOPOHSI,

% Cwm.: Ferreri S. Complexity of Transnational Sources // General
Reports of the XVIIIth Congress of the International Academy
of Comparative Law / ed. K.B. Brown, D.V. Snyder. Dordrecht :
Springer, 2012. P. 47.

¢ Cwm.: Anebacrposa M.A. OTpaxeHue 3apyGexxHOi cynaeb6HOi
TIDAKTYKY B HPaBOBHIX moswnmsix Koxcruryuumonnoro Cyma
Poccwuitcxoit Memepaunn // VHTepHAIMOHANM3AIUS KOHCTH-
TYLIMOHHOTO I1PaBa; COBPEMEHHBIe TeHAeHUWU. M. : UTTI PAH,
2016. C. 123—130 ; Bapnamora H.B. O6paiiciive K WHOCTpaH-
HOW MPaKTHKE B ACATCITBHOCTH OPraHOB CyAcOHOM BIACTH: TIOI-
x0[bl U nipobaemsl // Tpyast MHcTUTyTa rocydapcTBa M TIpasa
Poccwmiickoit akagemun Hayk. 2013. Ne 3. C. 108—130 ; Tpomu-
kasg A.A., Xpamosa T.M. Mcnonmb3oBaHne OpraHaMM KOHCTH-
TYLHOHHOIO KOHTPOJISI 3apyDexHoro ombita // TocymapcTBo u
mpaso. 2016. Ne 8. C. 5-22.

7 United States Supreme Court, decided June 25, 2003 «Lawrence
v. Texas», Justice Scalia (dissenting) // United States Supreme
Court Reports. 2003. Vol. 539. P. 558, 598. URL: https://
supreme . justia.com/cases/federal/us/539/558/ (nara o6pamie-
vst: 01.10.2019).

8 Cwm.: TITocranosnenue Koncrurynuonsoro Cyaa PO or 22 anpe-
Js1 2013 ©. Ne 8-T1 // C3 P®. 2013. Ne 18. Cr. 2292.

*  Cwm.: C3 P®D.2015. Ne 30. Cr. 4658.

bopmynupyeT BHYTPUTOCYIAPCTBEHHOE IIPEMATCTBHUE
IUTSE UMTIIEMEHTALMM MEXIYHapoaHOTO MmpaBa, a ¢
JIPYTOi CTOPOHBI, OTKPBIBAET «AUIUK TTaHIOpEI» T10
3aMMCTBOBAHUIO B KOHCTUTYLIMOHHOM IIPABOCYINN
MHOCTPAHHBIX UCTOYHUKOB. COOTBETCTBEHHO, BOIIPOC
0 BO3MOXKHOCTSIX M IpefesiaXx 3aUMCTBOBAHNS UHO-
CTPaHHOT0 KOHCTUTYIIMOHHOTO OIBITa TPHOOPETaeT He
TOJILKO TEOPETHYECKOE, HO M CYTYDO PUKITAIHOE 3HA-
yeHue. [T03TOMY TP BRIABICHUY OGINMX IPUHIMIIOB
IpaBa yMECTHO YCTAHOBUTH PEJIeBAHTHOCTH OCHOBHEIX
TIPABOBRIX CUCTEM JUIST POCCHICKOTO KOHCTUTYIIMOHHO-
TO CYZIOTIPOM3BOACTRA.

— Pa3BuThbie NPaBOBbIE CUCTEMBI H MpoDIEMa K-
BIJIM30BAHHOCTH HAHUIA

[Tpu aHanU3e 0OIIKUX MPUHITUIIOB TIPABa CUNTAETCH,
YTO TPABONOPSAKY HEJTb3sI ACJTUTH 110 CTETICHH Pa3BU-
TOCTU. IIpW 3TOM B IPAKTHUKE POCCHHUCKOTO KOHCTH-
TYLIMOHHOTO HPaBOCYIMS HaXKe BCTPEYaeTCs IMOHATHE
LHMBWIN30BAHHBIX rocydapcTs. B TlocraHoBieHuy ot
16 mosnsa 2008 . Ne 9-TT Koncturyunornnsiit Cyg PO
CCBUTAETCS Ha «OOIIeNPU3HAHHBIA B IIUBMIM30BAH-
HBIX TOCYapCTBaX MPHHIUII HEMPUKOCHOBEHHOCTH
cobcTBeHHOCTH» 'Y, OfHAKO MPUMEHUTEILHO K 006-
IIUM TIPUHLMIIAM TIpaBa NoA06HBIe HOPMYIUPOBKYU
CUUTAIOTCS Ceiiyac MOJTUTHIECKH HEKOPPEKTHBLIMH.
B yacTHOCTH, TEPMUH «LIUBMIM30BAHHEBIE HALMU»
B cT. 38 CraTyTa, COXpaHMBIINIICI CO BpeMEH pas-
paboTky 3Toi HOopMH B 1920 T, npuU3HaeTcs cKopee
HaciegueM KOJOHUWAJbHOM CHCTEeMBl, YKa3aHWe Ha
MpU3HAHKUE OOLIMX IPUHIIMIIOB JIUIIG UBHIN30BAH-
HBIMUY HaIMSIMY OTPAXANO KJIIACCUUYECKOE EBPOTIOLIEH-
TPUCTCKOE MEKIYHAPOAHOE MpaBo. OHO He TIPU3HABATIO
«HEUVBUJIM30BAHHEIE» HAPOAEl B Ka4eCTBE IIOJIHO-
LIEHHEBIX CYyOBEKTOB IpaBOBOro obuieHust. bosee Toro,
B 1971 1. [BaTemasa ¥ MeKcHKa Oaxke IpeaIpuHIIN
HEYIaYHY10 TIOTBITKY UCKITIOUMTh M3 CT. 38 Craryra
YTIOMHMHAHUWE O UMBHUIN30BaHHLIX Haumsax. CorracHo
MOo3ULKNY MEKCHKH, 3Ta (OPMYINPOBKA, SIBISSICH XOTS
BTOPOCTEINIEHHON Mpo6JIeMoil, MpeACcTaBIsIeT coOO0M
«CJIOBECHBIN NMEPEXUTOK CTAPOTO KOJOHHATH3MA»,
BMecTo Hee cnenoBaio OBl HCIOTb30BaTh KATETOPHUIO
«MEXIYHAPOIHOE COOOIIECTBO» MM WHOE MOZOOHOE
BBIPAXEHME, KOTOPOE HE ObINIO AUCKPUMHUHALIMOHHBIM
WJTM OCKOPOUTENBHBIM TSI TocynapcTs!l, Tlo MHeHMIO
psOa ucciiemoBaTesieii, MMEHHO B CHJIY HEYMECTHOM
dopmynuposkn MexnyHaponHeii Cyn OOH, wuc-
MOIB3Ysl OOIIUE NMPUHILIMTIH TTPaBa, PEOKO CChLUIAETCS
Ha KOHKDETHEIE MPaBOBLIEC CHCTEMEI'?.

Ha stom doHe yMecTHO 06paTuTh BHMMaHME Ha
COBPEMEHHOE OMpeAeieHHUE OOIIUX MPUHLIMIIOB MpaBa

10 C3 Pd. 2008. Ne 30 (u. 2). Cr. 3695.

U Report of the Secretary-General from 15 September 1971,
A/8382 «Review of the role of the International Court of Justice».
URL: https://digitallibrary.un.org/record/611008 /files/A_8382-
EN.pdf (nara obpamenns: 01.10.2019).

2. Cm.: Gaja G. General Principles of Law // Max Planck
Encyclopedia of Public International Law (2013). URL: https://
opil.ouplaw.com/view/10.1093/1aw:epil/9780199231690/law-
9780199231690-¢1410 (naTta obpamenns: 01.10.2019).
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TEOPUA U TIPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAUSA

B KAUeCTBE MCTOYHHKOB MEXTYHAPOIHOTO ITpaBa IIpaB
yesoBeka. YiauHo npeacTasisercs aeUHULNSA, Bbi-
paboTaHHas YrnpapiecHueM BepxoBHOro xoMmmccapa
mo mpasaM denoseka OOH coBmecTHO ¢ MexnyHa-
poaHo# accouuanuei ropuctoB [International Bar
Association]: «...001IHMI NPUHLMI IIpaBa KaK UCTOTHHK
MeXIIyHapOIHOTO TIpaBa B 06J1aCTy TPaB YeJJOBEKA SIB-
JISIETCS1 HACTOJIBKO OCHOBOMNOJIATAIOLLINM IOPUANYECKNM
TPeANMCAHUEM, YTO €0 MOXHO OOHAPYXHTE BO BCEX
TJTABHEIX MPABOBLIX CUCTEMaxX MMpa» 2, C yueTom yncia
JIEJT TIO 3aIMUTe (hyHIAMEHTAIBHBIX TIPaB YeJIOBEKA B
KOHCTUTYIIMOHHOM NPABOCYIUU TaKoe OTIpeJesieHUe
pEeJIEBAHTHO I paccMaTpMBaeMoi TeMsl. I1o3ToMy
MPUIATATENHHOE «LIMBUIU30BAHHOE» TTPUMEHUTE]b-
HO K 3To# cdepe 03HAYAET paCTIPOCTPaHEHNE OOIIMX
MIIPUHIIMIIOB MTPABa B INIABHEIX MTPABOBEIX CHCTEMAX.
B3auMocBs3b 00X TIPUHIIMITOB MIpaBa C Pa3BH-
TOCThHIO [IPABOTIOPSIKA OTPAXKAET UX BAXKHOE KAa4eCTBO.
He caygaiiio wisi nponiesyphl BLIOOPOB cyaeit Mexmy-
HapoaHoro Cyna OOH ycraHoBneHo TpeboBanue
«00ECTICYUTD TIPECTABUTEIILCTRO TNIABHEHINX (hopM
LVBUIA3AIAN ¥ OCHOBHBIX TIPABOBBIX CUCTEM MMPa»
(cT. 9 CraryTa). Ecny Mo aHajoTuy ¢ 3KOHOMUKOM
C03[aTh TTOKa3aTesb Pa3BUTOCTH TPABOBOI CHCTEMEI
(HeuTo MOJ06HOE BaJJOBOMY BHYTPEHHEMY IIPOAYKTY),
TO Cpedy €To KPUTepueB 00s3aTe/IbHO JTOMKHBI ObITh
00111e TPUHIMITHI TpaBa. CTAHOBIEHUE TPABOBEBIX CH-
CTEM B TOCYIapCTBaX MPONUCKOAMT TTOCTETIeHHO. JImb
Ha OTIpeIeIEHHOW CTaIMY SBOMIOIIN Y TI000M MPaBOBO
CHCTEMBI CHauasa B IOpUONUYECKON TIPAKTHKE, a yXKe
3aTeM B 3aKOHOOATE/ILCTBE HAXOMAT obopMIleHHE PyH-
JlaMeHTaJIEHbIE TTIOCTYJIAThl, KOTOPBIE MOXHO OTHECTH
K paccMaTpuBaeMO¥ rpymnne npuHuumos. Mctopus
TIpaBa MHOTWX CTPaH CBUIETETHCTBYET MMEHHO O TaKOM
nocaenosatenbHocTH. CHavana cyaebHas 1 MHas Mpak-
THKa, a YK€ 3aTeM 3aKOHOIAATETbCTBO. DTOT MOMEHT
BaXeH B MOHUMAaHWW 0COOCHHOCTEN UCTIOIB30BAHUS
001X FPHUHLIUITOB B KOHCTUTYLIMOHHOM ITPABOCYINY.
CrankuBasich ¢ nIpobenaMy UAU CIOXHBIMU
IOPHANYECKUIMH TIpoGieMaMi, KOHCTUTYLWOHHOE
TIpaBOCYaUE 06ECTIeYUBAET TAK HA3BIBAEMYIO MUTPATIHIO
KOHCTUTYLIMOHHBIX Maek't. MexayHapoaHoe IpaBo B
Tpoliecce TaKOW MUTPALlMM JTOJITO€ BpeMs BBICTYIIANO
IIPOMEKYTOUHBIM 3BeHOM. Takne MPUHIINTIBI TEPBOHA-
YAJTbHO 3aMMCTBOBTHCH MEXIYHADOTHEIMH CYABIMMA
WY apOUTPaMU M3 HAITMOHATBHBIX TTPABOBBIX CHCTEM,
a BITOCJIEACTBU M OKa3bIBaJI 00paTHOE BO3MECTBYE HA
BHYTPHUTOCYIapCTBEHHOE 3aKOHOAATETHCTBO M IIPAKTH -
Ky. [Ipencrasiie HHBIM BEIBOJ NOOTBEPKIACT IIPUHIMIT
copasmepHocTh. Kak nuuier npocdeccop PereHcoypr-
ckoro yHuBepcuTeta PaiitHep ApHonbea [Rainer Arnold],
3TOT MPUHIIUIT He 6e3 BnusiHug nnpaBa Coseta EBpotis
«COBepINUI NobeOHOCHOE IecTBUE 0 EBpone, Torna
Kax ellle IeCATh JIeT Ha3a/l OH ObUT HE3HAKOM KOHCTUTY -

Human Rights in the Administration of Justice: A Manual on
Human Rights for Judges, Prosecutors and Lawyers. N.Y. ;
Geneva : United Nations, 2003. P. 11.
4 The migration of constitutional ideas / ed. S. Choudhry.
Cambridge : Cambridge University Press, 2006. 448 p.

1YSM MHOTUX eBponelickux rocynapcts. [Tocse Hagasna
ucnonbs3osanus atoro ipununna Cynom Esponeiicko-
ro Coobmectsa B JltokceMbypre U B cyneOHOM mpak-
Tke EBponeiickoro cyna B Ctpacbypre oH npuobpet
o011IeeBponeCKHe MACIITAOE 1%,

TIpyyeM B YCIOBUSIX TIOOAJBHOTO KOHCTUTYI[MO-
HAJIN3MA, Pa3BUTUSI WHGOOPMAITMOHHEBIX TEXHOJIOTHIA,
OTKPBITOCTH OCHOBHBIX NMPABONIOPANKOB TAKass MUTPa-
LS UOEW TIPOUCXOOUT OoJiee MHTEHCUBHO U IUIOHO-
TBOPHO. TeM CaMBIM B pE3YJIETaTe MUTPALIUY TIPUHLIAIIEI
JEWCTBUTEILHO CTAHOBSITCS ODIIUMM IIJIs1 TIPABOBBIX
CHCTEM C COBEPUIEHHO PA3HOM CTENICHBIO PA3BUTHSI.

Ilpu ¥cToNb30BAHMM B KOHCTUTYIIMOHHOM IIPaBO-
CyIVV CPAaBHUTEJILHO-NPABOBOTO METOIA OCYILECTBIIS -
€TCS1 HE TOJTbKO OTPAHYEHHE TTPEeIMETA UCCIETOBAHNS,
HO U, HECOMHEHHO, IIPOMCXOIUT CAMOMICHTHDUKALIHS
CyZieii o OTHOUIEHHIO K IJTABHEIM IMTPABOBEIM CUCTEMaM
U JaXe OTAEJbHEIM rocyiapcTBaM. MIHTepecHEI pac-
CYXIOEHUWS Ha 3TOT cueT cyAbd KOHCTUTYIIMOHHOTO
Cyna FOAP Moranna Kpurnepa [Johann Kriegler}, no
MHEHUIO KOTOPOTO «CPaBHUTENbHOE MCCIe0BaHUe
BCETZa MOJIe3HO, 0COOEHHO KOTAa CYIBI B 00PAa31I0BLIX
IOPUCANKIUAX CTAJIKWBAIOTCA ¢ YHUBEPCATbHBIMHA
TpoBIeMaMu, ¢ KOTOPBIMU CTATKMBAEMCS MBI. AHATIO-
TUYHBIM 00pa3oM, eC/Ti HopMa B Hanieit Koncturyuu
SIBHO CMOJEIMPOBAaHA C KOHKPETHOTO IMOJIOXEHKS
KOHCTUTYLIMU APYTOM CTpaHBI, OBUTO OBl TIYIIO HE
BBISICHUTD, KaK IOPHUCTBI 3TOH CTPAHBI MCTONKOBAJIN
3TU VMCXOOHBIE HOPMEI... HO 3T0 SIBHO OTIHYaeTCs OT
MPOCTON aJanTallMy UyXKUX KOHIIEITIHNH WX Helmogd-
XOIAIIUX TIpeleneHTOB» !, CliemoBaTeNbHO, CPaBHU-
TENbHO-TIPABOBOE UCCAEAOBAHUS NOXKHO YUUTHIBATh
0CODEHHOCTH KOHKPETHOW TTPaBOBOM CHCTEMBI WM
MHauYe — HAIIMOHATBHYIO UACHTHYHOCTD.

OO01mue MPpUHUUMEI MPaBa, KaK 3TO 0603HAYEHO B
3aTOJIOBKE K HacToAllel paboTe, NMEIOT OTHOIIEHHE
K KOHCTUTYLIMOHHOMW MIEHTUIHOCTU. DTO IBe OMHAp-
Hble orno3uiuu. B nepBom ciyyae uMeloTcsl B BULY
00IIMeE TS PASBUTHIX TOCYIAPCTB MTPABOBLIEC LIECHHOCTH.
Bo BTOpOM CiTyuyae pedb MIET O MAPTUKYASPHBIX HICH-
TUYHOCTSX HAIIMOHATLHEBIX TIPABOTIOPSIAKOB, B OCHOBE
KOTOPBIX JIeXKaT 0c00asi Ky/lIsTypa M TPamHIIAH,

— O6uime NPUHIMNBI NPABA U EBPONEIACKAs PABO-
Bas TPAAMIMS

Bynyun 3a¥McTBOBaHMEM M3 COLIMANBHO-TICUXO-
JIOTUYECKOTO 3HAHUS, WIEHTUYHOCTD NMPEACTaBIsIET
cobo#l camoorpeneeHre Mo OTHOIIEHMIO K IPYTUM
cyobekTaMm. B oTanuue OoT mpexHel MpeTeH3UH Ha
cBoeobpaszue ColMaTMCTHIECKOTO TPaBa B KA4eCTBE

5 Apromex P Empomeitckas KoHBeHUMS o 3alMre 1TpaB
YeJJOBEKa ¥ OCHOBHEIX CBOOO[ M ee BIIMSTHHE HA TOCYIApCTBa
LentpansHoit u Bocrousoit Esponbt // Poccus u Coser
EBporis: mepcneKTUBE B3auMoneicTeusi. M. : UHCTUTYT TipaBa
Y iyonvwyHoi nonutuky, 2001. C. 63.

16 Judgment South African Constitutional Court, Delivered on
27 March 1996 Ne CCT 23/95 «Harold Bernstein and Others
v. L. Von Wielligh Bester NO and Others» // South African
Law Reports. 1996. Vol. 2. P. 751. URL: http://hdl.handle.
net/20.500.12144/1997 (nara o6pamenus: 01.10.2019).
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TEOPHA N TTPAKTHUKA KOHCTUTYLIMOHHOT'O TTPABOCYAUA

TPEThEH NMPaBOBOMA TPanMUUM, 10 GOJIBLIMHCTBY OC-
HOBaHW I POCCUINCKUI HAUMOHAITBLHBIX ITPABONOPIA0K
accouumpyeTcs ¢ eBponeickuM npaBoM. KoHeuHo,
TEONMOJUTHUECKOE MoyioxeHue Poccum, pacmnona-
Taoleicsa TEPPUTOPUAIBHO Ha IBYX KOHTHHEHTAX,
OTpeesIsieT MOMY/IIPHOCTE BCAET 33 CIaBIHOGWIaMU
Hnaen 06 0codoM ITyTH Hallle cTpaHbl. Torma, Ka3aloch
Obl, OTEUECTBEHHbIN MPABOMOPAAOK YMECTHO UIECHTH-
¢UuMpoBaTh KaK eBpasuiickoe npaBo. OIHAKO, Kak
M B Clly4yae C UHBIMU BapUaHTaMH CPEIUHHOTO NYTH
B peLIEHUU MPUHIUIUAIBHEIX BOIPOCOB, TAKOE CO-
BMEUICHUE OKA3BIBAETCS WJUTIO30PHBIM WK BOBCE
Ype3BBIYAHO OTIACHBIM. TaK, U3 MOTBITKHA COBMECTUTD
JINOEpaIbHYIO 1 JIEBYIO MICOJIOTHIO MoJjiydyaeTcsl da-
IIM3M, BKJIKOYAsl TAK HA3bIBAEMYIO TPETHIO ITO3UIIMIO
(ot anrm. The Third Position'’).

AHQJIOTMYHEIM 00pa3oM e€Bpasuiickass uiaes Tpe-
BpallaeTcsd B KpalHEE TTPABOE IOJIUTUKO-TIPABOBOE Ha-
nipanyienue. UHTepecHs BhiBoab! KHA3st H.C. TpyGel-
KOro, KOTOPbIH B KOHLIE XXU3HU pa3zoyapoBaics B
TIPUBJIEKATEJIBHOCTH 3TOW uaeu. [lo cinoBam on-
HOT'O M3 MICOJIOTOB €Bpa3uNCTBA, «Mbl OKa3aUCh
BEJIMKOJNETTHBIMH AUArHOCTAMM, HEAYPHBIMU Hpeid-
CKa3aTeJsIMU, HO OYEHB IJIOXMMHU UAEOJOTraMu —
B TOM CMBICJIE, UTO HAILM NpecKa3aHusi, COBIBAsACS,
OKa3bIBaIOTCS KOolIMapamMy. Mbl nipeickasaiu Bo3-
HUKHOBEHUE HOBOW €Bpa3sUIICKON KyJIbTYpHL. Temephb
3Ta KyIbTypa (aKTUUECKU CYIIECTBYET, HO OKAa3bIBa-
€TCA COBEPILIECHHENIIINM KOLIMAPOM, ¥ MBI OT HEE B
yxace, TpU4eM HAC IIPUBOAMT B YXXac UMEHHO €¢ IIpe-
HeOpexXeHe U3BECTHBIMI TPAIUIIUSIMHU €BPOTIeHCKOM
KYJIBTYDBI...» 18

— VHuBepcaabHOCTh MPUHIIKIIOB NPABA

B oTeyecTBEHHOM IOpUANUECKOM HOKTPHHE HEPEAKO
BBICKA3BIBAIOTCS COMHEHHUSI B YHUBEPCATLHOM XapaK-
Tepe NMPaBoBBIX NpUHLKMTIOB. HampuMep, npodeccop
B.T. Tomun B 1996 1. BLLABMHYJ TOUYKY 3PEHUS O TOM,
YTO OOIIETPU3HAHHOCTh MPHUHIIAIIOB TPABA SIBJISCTCS
TEOPETUYECKH HE CTPOTHM W MPAKTUYECKU OMACHBIM
TEPMHUHOM, CKOpPEE Aaxe OCIeTPUCTUUCCKUM, YeM
Hay4YHBIM oripefieieHueM. [1o MHEHHMIO HUXETopo/-
CKOTO TIPEICTABUTEISL YTOJJOBHOTO ITPOLIECCa, «MHOTO
U3 TOTO, YTO OOLIENTPHU3HAHHO st KITMHTOHA, NMPOCTO
HenpueMneMo 151 Cyxapro, Camgama XyceiiHa WIH
SAcupa Apadarar» . Tlo nipoiecteun Gonee 20 JieT camMo-
onpenenreHre Poccuu MexXny YCIOBHBIMY 3aTIaJHBIMU
Y BOCTOYHBIMM ITOAXOJaMH B IPU3HAHUHN IPHHITUIIOB

' Cm.: Shaffer R. Pan-European Thought in British Fascism: The
International Third Position and the Alliance for Peace and
Freedom // Patterns of Prejudice. 2018. Vol. 52. Ne 1. P. 78—99.

' Cw.: Tucemo H.C. Tpy6euxoro I1.H. Casuuxomy or 8—10 me-
kabps 1930 1. / ny6n. O.A. Kasuunoii // CnassiHoBeeHne. 1995,
Ne 4. C.93.

Y Cwm.: Tomun B.T. «[IpaBa ¥ cBoGo/bI YenOBEKd» — OObILION
onedp XX Bexa (yronosHbIid Tipouecc Poccuu: acmexTwl
B3aUMOJIEMCTBMST C MEXIYHAPOIHEIM TIpaBoM) // BecrHux
Hwxeropoackoro rocymapcTBeHHOTO yHuBepcuTeTa. [pobaeMer
TEOPUN M WCTOPMM POCCHICKOTO TOCYAapcTBa W Tipasa /
ors. pen. M.A. Cxusapos. H. Hosropon : Hwuxeropoackuit
rocyAapcTBeHHBIA yHuBepcuteT, 1996. C. 55.

MpaBa BEITTISANT HEOXUIaHHO. VI3 IBYX NpeIoKe HHBIX
AIBTEPHATUB POCCUMCKUIA NPABONTOPSIA0K MOXHO aCCO-
LIMMPOBATh C TUbepanbHOM feMokpaTHeii B e CILA,
YTO SIBHO HEIIONYJIIPHO B HEIHEHIHEW MOIUTHYECKON
cUTyaluu. Bropasi u3 afbTepHATUB TaKXKe HE KaXeTcsd
OUEHB YK IIPUBJIEKATEIEHON B JOJITOCPOYHOM ITepCrieK-
THUBE C YYETOM CYAbOBI HEKOTOPEIX M3 TIEPEYMCIE HHBIX
FJ1aB TOCYIAPCTB, XOTsI B CUJTY TPeoDaTaHts MyCYJTb-
MaH B OTAeNbHBIX pecnybankax Poccuiickoit @eme-
paunu (Tatapcral, Bamkoproctan, Jarecran, Yeuns
U [Ip.) HEJIb35 MCKIMIOYATh HEOGXOOMMOCTH yUeTa, Ha-
MpUMep, TIPUHIIAIIOB MYCYJIBMAHCKOTO TIPABd, B TOM
YyClie UCXOAd U3 IfpeaMeTa criopa B KOHCTHTYITMOHHOM
Cyne P®. BnonHe BO3MOXHO, 4TO NMOJOOHBIN KOMTa~
PATUBHBIA aHa/U3 66T OBl YMECTEH B ACJIE O 3alpeTe
BBIIaYM POICTBEHHUKAM TeJI JIUIL, YOUTHIX B XOJIE Mpe-
ceueHUs1 Teppopuctudeckux aktos ([TocTanosneHnme
oT 28 utoHsg 2007 r. Ne 8-I1)®. OnHako HaubGolee
OYEBMAHBIM MOIXOOOM K OrpaHUYEHHIO CPaBHHUTEIb-
HO-NIPABOBOTO MCCIEN0BAHUS B KOHCTHUTYLHOHHOM
CYLOTIPOU3BOLACTBE OyAET oOpamnieHUe K KOHTHHEH-
TAJIbHOMY IIPaBY.

— OOmue NPUHIMILI IPABA M KOHTHHEHTAJILHOE
IPaBo

TTocne pacnaga COUVaTUCTHUECKOTO Jiarepsl Poc-
CUMCKOE TIPABO UMEET 3HAUUTEIHbHO OOMbIlE OOLIUX
4epT ¢ POMAHO-TEPMAHCKOW MMPaBOBOM TpamMuuei?!.
TToaToMy 1S AOKA3aTENIBCTBA CYILIECTBOBAHWS OOIINX
MPUHLWIOB NpaBa B KOHCTUTYIIMOHHOM CYIONpPO-~
U3BOICTBE CPABHUTEIHLHO-NPABOBOE MCCJIEJOBAHNE
YMECTHO HA4MHAThb C JAHHOW TIPaBOBO CEMbH.

W HTepecHHI B 3TO# CBSI3U CBUIETEILCTBA O BIIMSTHIMN
HEMEUKON IOPUINYECKON AOTMATUKH H2 MPAKTUKY
Koncturyunonnoro Cyna P®. Mo "HabmiomeHnIo
®punpuxa-Kprcruana [Ipenepa [Friedrich-Christian
Schroder], ¢ HEMELKUM IIPABOBBIM OTIBITOM CBf3AHO
MOSIBJIEHUE B TPAKTHKE POCCHICKOTO KOHCTUTYLIV-
OHHOTO TIPABOCYIYSA JOKTPUHEI O CYLUIHOCTHOM SIpe
[oT HeM. — Wesensgehaltgarantie] KOHCTUTYLMOHHEIX
npas. [Tpodeccop PereHcOYprcKoro yHuBEpCUTETA
TOMATaeT, YTO «B 3TOM (POPMYIHPOBKE OCOOEHHO OT-
YETIIMBO MPOSIB/IAETCS OYEPK CYIbU-JOK/IaTIHKA PO~
deccopa T.T. MopurakoBoii, KoTopasi HEOZHOKPATHO
mocenana lepMaHuio ¢ HAYYHBIMHA LEIIMU» 22,

3acnyXKuBaeT BHUMaHNS TaKXe TOYKa 3pEeHUs
A. TamxueBsa 0 HEMEIIKOM BIIUSIHMM Ha CTAHOBJIEHHE
OTEYECTBEHHON KOHCTUTYUMOHHOM ocTHInK. Onu-
ChIBasi 0OCTOSITEILCTBA Pa3pabOTKU BTOPOIO 3aKOHa
o KonctutyumonHom Cyne PD Bo Bpemst nmpuocra-
HOBNEHMS €ro geAtebHOocTH B 1993—1995 1T, cynpa
YKa3bIBAaeT HA U3YYEHUE OMBITA IPYruX cTpaH: «BEIIO
MHOTO I0€3[0K, ODIIEHN ¢ 3apyOeXKHBIMH KOJIJIeTa-

» C3 PD. 2007. Ne 27. Cr. 3346.

2 Cwm.: Hasun P, Xoddpe-Crvrosn K. OcHoBHBIE TPaBoBbE
CHCTEMBI COBPeMeHHOCTH. M. | MeXIyHApOTHbIE OTHOIUEHUS,
1999. C. 118.

2 Ipenep ®.-X. Poccuiickasi KOHCTUTYLIHOHHAS IOPHCIANKIIAA
Ha npaktuke // T1paso u monutuka. 2001. Ne 9. C. 114.
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TEOPYA 1 TIPAKTUKA KOHCTUTYLUMOHHOTO ITPABOCYAUA

MM — OCOOEHHO CWJILHO B TOT NIEpUOMd HaM TTOMOTIH
HEMIbI» 2,

Ob6pauasich K cOpasMepHOCTH, CIETYET OTMETUTS,
YTO B 3apy0eXKHOMW?* 1 0TEUECTBEHHOM? TOKTPHHE YacTo
TIPU3HAIOT €€ repMaHckHe KopHU. Copa3MepHOCTD KaK
CaMOCTOSITEJIbHBIN IOPUANYECKUI TIPUHIIUI He GBI
U3BECTeH B POCCHICKOM TpaBe JI0 Hayajia ero UCMosib-
3oBanusi Koncruryunonnsim Cynom PO, Ero Bpsig v
M300pesu poccuitickuie cynbu. B JaHHOM cydae MOXHO
MPEATOIOXUTh 3aNMCTBOBAHUE M3 MEXIYHAPOIHBIX
WJIA WHOCTPAHHBIX UCTOYHMKOB. Jl0 HacTosIIEero Bpe-
Menn Korctutyunounsiit Cyn PD He ucrons3oBai B
CBOMX PEHICHUSIX MPSIMBIE CCHIJIKH, KOTOPBIE ITO3BOJTH -
JU OBb1 OTIPEICITUTL UCTOUYHMK TAKOTO 3aUMCTROBAHMH.
B 3TOM OTHONIEHWU MOXHO OPUEHTHPOBATHCS HA
UMEIOIIUECS TIPUMEPHI OOIIMX MOIXOMOB K HUCIONh-
30BAaHWI CPaBHUTEJBLHO-TTPABOBRIX MaTEpPHUAJIOB.
Tak, B ynomsuytoMm [loctraHoBieHuu ot 14 Hions
2015 ©. Ne 21-TI 6b1IM OaHB! CCHUJIKHM Ha pelIeHWs
KOHCTHUTYIIMOHHBIX U TIPUPABHEHHBIX K HUM CYIOB
®eneparnrroit Pecniydmku [epmanum, UTanbpssHCKOM
Pecny6nuku, ABctpuiickoit Pecriybnuku, CoeTnHeH~
Horo KoponesctBa. He BbI3bIBaeT NPUHLUNITHATBHBIX
BO3PaXeHWil 3aWMCTBOBAHHE KOHCTHTYLIHOHHOTIO
OTIBITA TIEPBBIX TPEX IOCYTApCTB, OTHOCSIINUXCS K
KOHTWHEHTAJILHOW MPaBoBOi ceMbe. OMHAKO NpHMe-
HUTETBHO K TMOC/IENHEN CCHUIKE BO3HUKAET BOTIPOC O
TOTYCTUMOCTH U3YYEHUS aHITIOCAKCOHCKOM MPaBOBOMH
CEMBH UIST YCTAHOBJIEHHS OOUIMX NPHUHIIUTIOB IIPaBa.

— OOlIMe NPUHIMNEGI APABA B AHIJI0CAKCOHCKOWM
NpaBoOBOil TPAAHLIMH

MonHoe HBIHE B NMPOMECCHUOHATBHOM OpHINYE-
CKOM COODIIECTRE YBICUEHUE MPUHLIMTITAMM U DOKTPU-
HaMu, IpULICALIMMHY M3 001LIETO NpaBa, TOKHO OBUIO
Heu30eXHO HAWTHN OTpaXXeHWE B MPAKTUKE KOHCTHUTY-
LIMOHHOTO MPaBOCYANs. 3HAYUTEJILHYIO POJTb B 3TOM
Tipoliecce UTPaT PacIpoCTPAHEHHE aHTJIMHACKOTO
SI3BIKA U €T0 TOCTIOJICTRO B aKaJAEMUYECKHUX KOMMYHY-
Kauusix. B To e BpeMs HeNb3s HE BUIAEThH KJIIOUEBOTO
pa3Iyays B UCTIOIb30BAHUM OOIIWX IIPUWHIMTIOB TIPaBa
B KOHTUHEHTAJTBHOM M aHIJIOCAKCOHCKOM TIpaBe, DTy
MBICJIb IOCTATOYHO TOYHO BeIpaswna J3sua Jlnoiig
HxoHe [David Lloyd Jones| B BricTymieHuM B lTocy-
nmapctBeHHOM CoBete @panuuu 16 deppansg 2018 &
Ha TeMy «O0I1I1e MPUHIIMTIB TPaBa B MEXIYHAPOIHOM

npase 1 o01eM mpase», Ilo MHeHHIO cyIbi Bepxos-

2 Tamxwves IA. K 3adBICHUAM ¥ XKamo6aM MBI e OTITOCUMCS Kak
K onbitaMm Ham moabmu // Tlpaso.Ru. 2011. 1 gexa6ps. URL:
http://pravo.ru/review/face/view/65145/ (mata oOpaiuewust:
01.10.2019).

# Cwm.: Jakobs M.C. Der Grundsatz der VerhaltnismaBigkeit //
Deutsches Verwaltungsblatt. 1985. H. 15. S. 97.

B Cwm.: PymauueB A.T. VerhaltnismaBigkeit — proportionality —
copasMepHOCTh // CpaBHMTENIFHOE KOHCTHTYIIMOHHOE 00603pe-
Hue. 2014. Ne 5. C. 156 ; Tpounkas A. [1penens! mpaB u abco-
JIIOTHBIE [1PABa: 33 PAMKAMM PUHLUKMNA [TPONOPUUOHAIEHOCTH?
TeopeTnueckne BOTIPOCH M TpakTHKa KOHCTUTYIIHOHHOTO
Cyma P® // CpaBHHUTEIBHOE KOHCTUTYIIHOHHOE O0O3peHHeE.
2015. Ne. 2. C. 46.

% Lloyd-Jones D. General Principles of Law in International Law
and Common Law (16.02.2018) // OduumansHbli caiiT Bepxop-~

Horo Cyna CoemuHenHoro KoposeBeTBa, caM 1o cebe
(heHOMEH TAaHHBIX MPWHLKITOB «CWJILHO OTJIMYAETCSH OT
MOAXOKOB OOWIETO MpaBa. B Tpaguiuy obInero npasa
CYIObAM, Kak IpaBWIO, YIOOHEE paccMaTpHBaTh Jelia
VCXOS U3 OTHEITbHBIX (DAKTOB M IIPMXOAUTD K BBIBOIAM
B COOTBETCTBHH C JOKTPHHOM CyneGHOTIO MpelieieHTa,
a He IpUOETaTh K BCEOOBEMITIOIIMM NMTPIHIIAIIAM ITPaBa
B KAYECTBE OTTIPABHOM TOYKHU. DTO, BOIMOXHO, BONPOC
HanpapJieHUs OBUXKeHUsS. CynbH B OOINEM IIpaBE, Kak
TIPABUJIO, HAYMHAIOT C KOHKPETHOTIO, a He C 001IET0»,
Otclofa McToTs30BaHKUE PACCMATPHBAEMBIX IPUHIM -
MOB IPaBa B aHIJIOCAKCOHCKOM TIPABE OTIHYAETCS C
TOYKM 3pCHUS I0pUANYECKO MeTonosiorni. OHO NH-
IYKTUBHO ITO CPABHEHMIO C KOHTHUHEHTANIbHBIM TIPABOM,
TIe Jalle UCIIOIb3YSTC JeAYKIHUS (0T OOIIMX HOPM K
cyneOHOMY pa3pellleHUI0 YACTHOTO cITydast).

N3 aToro BRITEKAET BAXHOE NMPAKTUYECKOE CIIeN-
ctBue. [lpuMeHeHNe OOIIMX TIPUHITUIIOB ITPaBa aH-
INTOCAKCOHCKUM CyAheH BCcerma MMeeT 3HAYMTeIbHOEe
YUCJO HIOAHCOB U YYBCTBHUTEABHO K KOHKPETHBIM
(haxTrueckm 06CTOATENBCTBAM Jesid. [Toatomy dop-
MYJIMpPOBKa 001LeTo MIPUHILIMMA TpaBa, BEIPBAaHHAS U3
nomxo6Horo GakKTUIECKOTO KOHTEKCTa, MOKET OKa-
3aThcsl HEPEIEBAHTHOM IS POCCUMCKUX COIHABHO-
MOJTUTUYECKMX YclloBHi. Hampumep, TpaauiiMoHHas
[UIsT OOLIETO TIPpaBa AJOKTPMHA HEPa3yMHOCTH (OT
4AHIJI. — unreasonableness)?, gBASIONMIASCS OTYACTH
aHAJIOTOM TIPUHIIUNA COPA3MEPHOCTH, TPEATIOJIATaeT
3HAYNTEIEHOE YBAXCHUE CYNOB K 3aKOHONATETbHBIM
Y JaXe UCTIOJIHUTENbHBIM OpraHaM BIIacTH. B mepnyio
o4Yepenb TaKOe yBaXKEHNE OCHOBBIBACTCS HA BIIMSATEIb-
HOW NnpaBoBoi NOKTpUHE Anbbepta [aiicyu [Albert
Dicey] o cyBepeHuTteTe (BepXOBEHCTBE) MapIaMeHTa%
M B KOHEUHOM CYETE YCTOUYMBOCTY TaKUX TIOJIMTHYE-
CKHX VWHCTUTYTOB C YY€TOM YKOPEHMUBIIVXCA B 00IiIe-
CTBEHHOM CO3HAHWU JEMOKPATHYECKUX TPAIUIINHA,

B To ke Bpems Gnarve HaMepeHWs] POCCUMCKUX
CTOPOHHMKOB Cy/IeOHOT0 NpelieieHTa?” YKOPEHNUTh 3TOT
WHCTHUTYT B OTAECIHHO B3SITON CHCTEME apOUTPAXHBIX
CYZIOB NMPUBEJN CKOPEE K IPSIMO MPOTHBOTIOJIOKHOMY
pe3yNbTaTy. AHATIOTHYHEIM 00pa3oM 3aMMCTBOBAHUE
MIPUHIIMTIOB HEMOCPEACTBEHHO M3 0OIIEro mpasa, 1o
KpaliHe# Mepe, 2JIeMEHTapHO TpebyeT MOHVUMAaHUs
KOHTEKCTA 3TO¥ TpaBoBoi ceMbu. MHave npwu TpaHc-
TUTAHTALMH OPUJAYECKOTO MaTeprajia OTeYeCTBEHHAS
MpaBOBasi CHCTEMa OYAET HATOMUHATh «JIOCKYTHOE
OLESIIO».

OTeueCcTBEHHOE KOHCTUTYIIMOHHOE MpaBOCyaue
OXOTHO TT032aMMCTBOBAJIO KOHCEPBAaTHBHYIO TOKTPHUHY

Horo Cyma Coemunennoro KoponescrBa. URL: https://www.
supremecourt.uk/docs/speech-180216.pdf (mata oGpamieHuns:
01.10.2019).
7 Cwm.: Craig P. Unreasonableness and Proportionality in UK
Law // The Principle of proportionality in the laws of Europe /
ed. by E. Ellis. Oxford : Hart, 1999. P. 85—106.
Havicu A.B. OcHOBEI rocyTapCcTBEHHOTO TipaBa AHTITNW. BBene-
HY¢ K U3YYCHUIO aHT/MicKo# Koucrutyimn, CII6. : Tumorpa-
¢ua 1. Ceituna, 1905. C. 44.
» Cwm.: Usanos AA. Peub o mpeneneure // Tlpaso. XKyphan
Beicweit mikossl skoHoMuKH. 2010, Ne 2. C. 3—11.
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TEOPUA 1 TTPAKTUKA KOHCTUTYLIMOHHOI'O ITPABOCYANMA

cymeiickoro yBaxenus (ot auri. judicial deference®®)
3aKOHOAATeIbHLIX opraHoB. KOHCTUTYIIMOHHBIH
Cyn P® HeOTHOKPATHO CCHIIAJICS Ha TIPE3YMITIIHIO
I06POCOBECTHOCTH 3aKOHOAATENT®! 1 KOHCTHTYIIMOH-
HOCTb 3aK0Ha*2. OHaKO 6oree ITy6OKUi B3I Ha 3Ty
JOKTPYHY 00paliaeT BHUMaHUE HA MPo0/IeMy NHTEH-
CHBHOCTH CYIOHOTO KOHTPOJISI COOIIONEHUS IIPUHIIA-
na copasmepHocTu®}, [10aTOMY KOMIJIEKCHBI aHaAIN3
J2aHHOTO OPUHINNA TpeOyeT OLEHKHN TeX (PAKTOpOB,
KOTOpHIE ¢ YIETOM KOHKPETHHIX (PaKTOB MOBBIIIAIOT
THIATEILHOCTD CYICOHO MPOBEPKY 3aKOHOAATENILHOTO
WJIH UHOTO peIleHIs.

BuIABUHYTHIM elle HeTaBHO Te3UC O TOM, YTO POC-
cuiickas TocymapcrBeHHan Jlyma He aBIAETCS MECTOM
U TUCKYCCUM>, BPSIIL JTM TTO3BOJISIET CUMTATH ITOITHO-
CTBIO NMPUMEHUMBIMHU TIPUHLUUTIBI aHIJIOCAKCOHCKOTO
TIpaBa ¢ YUETOM BEKOBBIX TPAZULIMI MapJIaMEeHTCKOTO
06cyxxaeHNs OOIMIECTBEHHO 3HAYMMBIX BOTIPOCOB,
B npoTtHBHOM clydae poCCUHWCKWHM OpraH KOHCTUTY-
LIMOHHOTO TPaBOCYAMNS JOJIKEH YIUTBIBATh «3aKOHO-
JaTeibHBIE» (DAKTHI, CBUAETEAbCTBYIOIIME O HU3KOM
KaueCcTBE ANCKYCCHM TIpM MPUHSITHH HAuboJIee 3Ha-
YUMBIX JJIST POCCHIICKOTO O0IMECTBA 3aKOHOAATEb-
HbIX pemieHUH. Hanpumep, B Tekcte OmpenesieHus
ot 2 anpenda 2019 . Ne 854-0O%, ucxonsg U3 moaxo-
IOB K 0OIUM MprHuMnam npaea, Cyiy, BO3MOXHO,
crelloBasio Okl 6osice MOAPOOHO HPOAHATIU3ZNPOBATH
MMEIOIMECS HAYYHBIE TAHHEIE TI0 IPOSKTY NIEHCUOH-
HOIt pePOpPMEI TIPU BOCHIPHUSTHH CYAOM IIPE3YMIIINH
TOOPOCOBECTHOCTH 3aKOHOAaTe /A, KOHETHO, MOXHO
cocnatbes Ha hopmyny 4. 2 ct. 3 DegepaybHOTO KOH-
CTUTYIIMOHHOTO 3akoHa «O KoHctutyumonHom Cyne
Poccuiickon Memepaltuu» 0 pa3penieHuy B KOHCTHTY-
LIMOHHOM CYAOTIPOU3BOACTBE HCKITIOUUTEILHO BOMPO-
coB npaBa. OgHAaKo B 3TOi NpoIIECCyanbHOI hopMyIte
BAXXHO, YTO YIIOMSHYTHIM «3aKOHOAATEIIbHEBIM» (hakT
He CMocobeH cTaTh MPeIMETOM PACCMOTPEHHS KaKOT0-
6o wHoro cyna B Poceniickoit @eaepanmu (4. 3 cr. 3).
O1ieHKA Xe KauecTBa IOArOTOBUTEILHBIX MATE PUAIOB
OLIEHWBAEMOTO 3aKOHONPOEKTA MPEenCcTaBiIseTcs] He-
OTBEMJIEMBIM 3JIEMEHTOM HCTOPUUECKOTO TOJIKOBAHUSA
06KaTyEMBIX B KOHCTUTYUHMOHHOM CYIOIIPOU3BOICTBE
3aKOHOTONOXeHNH. TeM caMbiM 3aUMCTBOBaHHUE 00-

% LEdwards R.A. Judicial Deference under the Human Rights Act //
The Modern Law Review. 2002. Vol. 65. Ne 6. P. 859—882.

3 Cm.: lMocranosaeuue Koncruryumontore Cyna PO ot 2 anpe-

1512002 ©. Ne 7-T1 // C3 P. 2002. Ne 14. Cr. 1374.

Cwm.: Tocranosnerne Koncruryunonsoro Cyaa P® ot 17 map-

ta 2010 © Ne 6-T1 // C3 P®. 2010. Ne 14. Cr. 1733.

3 Cwm.: Rivers J. Proportionality and variable intensity of review //
The Cambridge Law Journal. 2006. Vol. 65. Ne 1. P. 174—207.

* WsmectHas dpasza cnukepa B.B. TpBI3ioBa MOTHOCTRIO 3BYYHT
crenyiomyM obpasoM: «focymapersenHas JlyMa — 3T0 He Ta
IUIOIAIKA, [7ie HAOO NMPOBOAMTH TOJUTUYECCKUE OaTaiuM, oT-
CTaHBATh KAaKNE-TO TIOJMTHIECKHE JIO3YHTH U HIE00THI», CM.:
Texcr creHorpamMnl 3acefanus locymapcreennoi Jymn Pe-
nepanbrHoro Cobpanus PO yersepToro cosniBa oT 29 mekabps
2003 r. // Tocymapcrsennas Jlyma. CrenorpaMma 3aceIaHwii.
bromrerens. Ne 1 (715) Y. 1. C. 4-31. URL: hitp://www.cir.
ru/docs/duma/302/420464?QueryID=3739136&HighlightQue
ry=3739136 (nara o6parenns; 01.10.2019).

3% CIIC «Koncyasraurilioc».

WX TPUHIIMIIOB IPaBa U3 TJIABHBIX IPABOBLIX CeMeil
MKpa TpedyeT bosiee IeTaTbHOTO yUeTa COLIMaTLHO-T10-
JIMTUYECKOTO KOHTEKCTa M 0oJiee THIATETBHOTO YCTa-
HOBJICHUS DAKTHUIECKIX 0OCTOSITEILCTE KOHKPETHOTO
KOHCTUTYLIMOHHOTO CIIOpA.

6. Kpumuueckas macca u npobnema yHugepCarbHocmu
RPUHUUNOB NPABA

Ha sTOopoM atame mist XBATHMUKATUY TTPUHIINITA
B KayecTBe OOIIETIPABOBOTO HYXXHO YCTAHOBUTH €TI0
CYLUECTBOBAHHE B 3HAYUTEILHOM YHCIIE HAITHOHATBHBIX
TPaBONOPSIKOB. MHBIMM CIOBaMM, JUIST TOKa3aTelTb-
CTBa 00IIero NpUHLINIA IIpaBa ero pacnpocTpaHeHue
B TOCYIapCTBaX JIOKHO AOCTUYb HEKOTOPOM KpUTU-
4eCcKOi Macchl. XapaKTepUCTHKA PaccMaTPHUBAEMBIX
TIPUHIIUTIOB KaK OO HIVX MPEAIOIaraeT UX YHUBEPCAIb-
HYIO TEPPUTOPUATILHYIO CHepy NEACTBHUSI.

B coBpeMeHHy10 THOOPMATHOHHYIO 31I0XY C YYETOM
WHTEHCUBHOW MUTPALNMU TIPABOBLIX MIEH MORXOOHBIE
NPUHUMIIBI, XOTSI U NOSIBJISIIOTCS M3HAyalbHO JIMID
B OTIEJbHBIX TOCYAApCTBAX, MOTYT CTPEMHUTEILHO
KPUCTAJIIN30BaThCsl KaK IOPUANUCCKIE (DEHOMEHEL.
ITosTOMy Tipolienypa JoKa3aTedbCTBA OOIIUX MPUH-
LIWIIOB MPaBa MOXET He TPeboBaTh BCEOOBEMITFOLIETO
CPaBHUTENBHO-TIPABOBOTO AHAJN3A. DTOT BHIBOJ
c/ielyeT U3 TMPAaKTUKN MEXIAYHapoaHbiX cynos. Tak,
B pelleHuu oT 7 oxTabpsa 1997 r. MexnyHapoaHOro
yronosHoro TpubyHana no bwiBmreit FOrocnasuu no
geny «IIpoxypop npoTtuB ApaxkeHa DpaeMOBHYaA»
MOMUEPKUBAIOCH, YTO, «XOTS OOIIME TPUHIIUITLI IIPaBa
JTOJDKHBI OBITh U3BJICYEHBI U3 CYLIECTBYIOIIMX ITPABOBBIX
CUCTEM, B YACTHOCTH, U3 HALIMOHATLHON CUCTEMBI, KaK
TIPABUJIO, IPUHSTO CIUTATh, YTO TUCTWUTAINS “ 00X
TIPUHIIUIIOR TIpaBa, MPU3HAHHBIX [TUBUIH30BAHHBIMU
HalMgMH”, HE TpeOyeT KOMIIEKCHOTO MCCIIEIOBAHUST
BCEX MPABOBBIX CHCTEM MHMpPaA, KaK 3T0 MPAKTHYECKH
HEBO3MOXKHO W HIKOT[IA HE CYIIECTBOBAJIO B IPAKTUKE
MeskayHapoIHOTO Cy1a WU IPYTUX MEXIYHAPOIHbIX
TpubyHaoB»*. OTCIONA [ YCTAHOBJICHUS COAEpXKa-
HUS OOUIMX MPWHIIMIIOB MpaBa MOXET MOTPeOOBATHCS
KOMMApaTUBHBINA aHAJIN3 HauGosIee BAXHEIX TIPABOBBIX
CeME.

— YHuBepcaabHOCTSL NPUHINIIA COPAZMEPHOCTH

[TpuMeHUTEIBHO K COPAa3MEPHOCTH BO3HUKAET
npoGeMa yHUBEPCATBHOCTY TPU3HAHUS 3TOT'0 MTPAaBO-
BOTO MPUHIIHTIA B IJIABHBIX TPABOBEIX ceMbsX. CoOMHe-
HUS B TPEXIEBPEMEHHOCTU OTHECEHUS COPa3MEPHOCTH
K YHHMBEPCAJIbHO IPU3HABAEMEBIM IPUHIIMTIAM TMpaBa
BeIcKazan B 2015 & npeacrasutess CLIA B Coete OOH
110 rpaBaMm yenoBeka. [To Muenmio Keitt Xapnep [Keith
Harper], npaBo Ha 4acTHYI0 ¥ CEMEITHYIO XHU3Hb, IIpe-
ITYCMOTPEHHOC YHUBEPCATBHBIMU MEXIYHAPOAHBIMU

% International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law
Committed in the Territory of Former Yugosiavia since 1991
former Yugoslavia, October 7, 1997 // Pycckuit TeKCT UHT. MO:
XpectoMatus: [leiicTByioniee MeXTYHApOIHOe TPaBO / COCT.
9. Horoitbaesa, M. Jleitton u np. Buinkex : Aarwn [punT,
2012. C. 56.
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JIOTOBOpPaMU O TIpaBax 4eJIoBeKa, TI0Ka He YCTaHaBJIH -
BA€T CTaHIAapTa HEOOXOAUMOCTH M MPOMOPIHOHANL-
HOCTH. DTH KOHIIEIIIIHUY BBITEKAIOT M3 OTIpEIEIeHHOM
PETHOHANBHOMN I0PUANYECKON MPAKTUKY, HO HE UMEIOT
HIMPOKOTO TIPU3HAHUS HAa MEXIYHAPOTHOM YPOBHE,
WAYT AaJIblIe, 9eM 3TO TpeByeTCs TEKCTOM TOrOBOPHEIX
HopM®, TTo3TOMY COpa3MepPHOCTD KAK OOLIHIA TTPUHITUIT
nipaBa He 00JIafaeT yHUBEPCATbHOCTDIO, a CKOPee NMokKa
OTHOCHTCS JINTIh K PETHOHAIBHOMY MEXIYHAPOITHOMY
mpaBy. [1py MCIIONB30BAHNY 3TOTO TIPUHITNIIA B KOH-
CTUTYIITMOHHOM ITPABOCYANH MOXKHO OPHUEHTHPOBATHCH
HA PeJIeBAHTHYIO TTPAKTHKY eBPOTIECKUX TOCYAAPCTB,
r1e 3TOT MPHHIWII MOCTENeHHO CTAHOBUTCS YacThIO
OOLMX KOHCTUTYLIMOHHBIX TPAAU LA,

— HanuoHajbHble TPAAHIIKA €BPONIEHCKUX TOCy-
napcTB

HMMeHHO Takoi BHIBOI CNEAYET U3 aHAIM3a NMpasa
EBponeiickoro Colo3a (nanee — EC). CopazmMepHOCTh
(ITPOMOPLMOHATLHOCTD) TIONYYWIa HETIOCPEICTBEHHOE
MPOBO3TIallicHUE B XapTHHU 00 OCHOBHBIX MPaBax OT
7 nexabps 2000 r.%, koTopas mprodpena 06g3aTe TLHBIT
xapaktep 12 nexabps 2007 ©.* u Mo cusie HpupaBHEHA
K VYpemTHuTebHBIM J0ToBOpaM (4. 1 ¢T. 6 JIuccabon-
ckoro porosopa o EC ot 13 nexabps 2007 ©.%). Tpn
3TOM pacCMaTPUBAEMbIN ITPUHIMIT TPUMEHUM KaK K
OCHOBOITOJIATAl0IIMM TpaBaM (4. | ¢T. 52 Xaptnu 06
OCHOBHBIX IIpaBax), TaK U K KOMIIETEHIIMHK opraHos EC
(1. 4 ct. 5 Jorosopa o EC).

Kpome Toro, cornacho ct. 6 Jorosopa o EC oc-
HOBOTIOJATAIONINE IIpaBa, BEITeKasd W3 OOIIMX s
rOCyIapCTB-WICHOB KOHCTUTYUMOHHBIX TpaaulMii,
00pa3yioT 0011Ke TPUHLKTIEI TpaBa EBpomneiickoro Co-
103a. MeHHo Takue npuHUusl no3poiasym Cyny EC
BOCTIOQJTHSITH MIPOGETBI B YCJIOBUAX TEPBOHAYATIBHOTO
OTCYTCTBHUA KaTastora ocHoBHEIX npaB. Cyn EC HeomgHO-
KPaTHO IMOAYEPKHBaJl CBOI 005S3aHHOCTh «4epIaTh
BIOXHOBEHHE U3 KOHCTUTYLIMOHHBIX TPAAULIUH, OOILIMX
IUTS TOCYIApCTB-uiie HOB»*. OTHOM U3 TAKUX TPAAULIMI
Ha eBPONEICKOM KOHTHHEHTE U BEICTYITAJIa MIES copas-
MepHOCTH®, KOTOpast B IipaBoropsiike EBpomeiickoro

Cm.. Harper K. Explanation of Position by the Delegation of
the United States of America. URL: https://geneva.usmission.
gov/2015/03/26/establishment-of-an-hrc-mandate-on-privacy-
rights-comes-at-a-critical-time/ (nara o6pawernvs: 01.10.2019).
Cwm.: Official Journal. 2000. Vol. 43. C 364/1. URL: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=01J:C:2000:364:0
001:0022.EN:PDF (mara obpantenus: 01.10.2019).

" Official Journal. 2007. Vol. 50. C 303. URL: http://europa.eu.int/

eur-lex/lex/johtml.do?uri=0j:c:2007:303:som:en:html (mara o6-

pamgerust: 01.10.2019).

Co103a M3HAYABHO MOSBIIACH UMEHHO B KayecTBe
o01ero npuHumMna npasa. [pruem, mo MHeHUI0 OGpu-
TaHCKOTO I0OpUCTa~-MeXAyHapoTHuKa Maiikia Akexep-
cta [Michael Akehurst], copasMepHOCTh, Kak U MHOTHE
Ipyrve obuye NpuHIKIE TIpaBa, Oblia T03aUMCTBO-
BaHa CynoM EC u3 repmanckoro npasa®. ITostomy
COPa3MEPHOCTDb XOTSI M He SIBJIIETCS YHHUBEPCATLHLIM
NIPUHLUMIIOM, HO TIPEACTaBIIsieT COOOM YyacTh eBpoTIEii-
CKMX IIPABOBBIX TpaauLvii. B pocCHICKUX YCIOBUSIX
JOCTATOYHBIM C TOYKHU 3PEHUSA KPUTHYECKOI MacChl
OyreTr obpalleHNe K JOKTPUHE M NMPaKTHKE OPraHOB
KOHCTUTYLIMOHHOTO KOHTPOJISI €BPOIEHCKHUX [OCY-
JapcTB, B ToM uucne [epmanun, @paHnny, BO3MOXHO,
BesukoOpuTaHWY, ONBITY MOCTCOBETCKMX (OBIBILINE
pecnybnmuku CCCP) ¥ moCTCONMATUCTUYECKUX CTPaH
(Tlonbwia, Benrpus, Yexus u T.0.). BMmecte ¢ TeM B
KOHCTUTYLIHOHHOM CYIOTIPOM3BOJCTBE HE MCKITIOYCH
KOMTNapaTHBHBIM aHAJIW3 MPUHIUIIOB MpaBa CPaBHU-
MBIX ¢ Poccueii mepexoqHBIX TOCYIapCTB ¢ YYETOM CO-
BMECTUMOCTH NIPABOTIOPSIIKOB M COLMAIbHBIX YCIOBU
(IOxHo-AdpukaHckas Pecriybnnka, H0xHasg Kopes,
Wnnus, bpasuwing u ap.).

6. Cosmecmumocms ¢ pa3pemaemsim CHOPOM

[MocneaHWiA 3TAIT JOKA3aTEILCTBA CYIIECTBOBAHUS
obliero NpUHIIMIIA MPaBa ONpelensaeTcs crieund Kol
CTIOPOB, Pa3peIIaeMBIX B MOPSIKE KOHCTUTYILIMOHHOTO
cynonpou3ssonctsa. C yueToM BO3MOXHOM aHAJIOTHY C
MEXIYHApOAHBIM TIPABOCYANEM 3aC/TyKMBAIOT BHUMA-
HUS paccyxneHns cynbu MexmyHapognoro Cyna OOH
ApRonbna Makneiipa [Arnold McNair]. ITo MHeHHIO
OPUTAHCKOTO IOPNCTA, «CMOCOD, KOTOPHIM MEXKAyHa-
POIHOE IPABO OCYLIECTBIET 3aMMCTBOBAHUS U3 3TOTO
WCTOYHUKA, 3aK/TI0YAETCS HE B TOM, YTOOBI UMIIOp-
THUPOBATh MHCTUTYTHI YACTHOTO IIpaBa I10 MPUHIIMITY
“BCE M cpa3y”’, KaK TOTOBBIH U NMOJTHOCTHIO chopMHUpO-
BaHHBIN Habop mpaBui. Bel1o OB TPYIHO COTIACOBATH
TAKOW TIPOLECC C TPUMEHEHUEM “O0IIMX NPUHLIMTIOB
npaBa”... UCTUHHAd TOYKa 3peHMS Ha 00SI3aHHOCTH
MEXIYHAPOMTHBIX CYIOB B 3TOM BOIIPOCE COCTONT B
TOM, YTOOBl PacCMOTPETH JIOOBIE 0COOEHHOCTH WU
TEPMWHOJIOTHIO, KOTOPbIE HATOMMHAIOT HOPMBI 1
MHCTUTYTH YaCTHOTO TpaBa, KaK yKa3aHWe Ha To-
JIMTUKY U IPUHLWTIBI, @ He KaK Ha NpsMoil MUMNopT
9TUX MPABUI U MHCTUTYTOB»*. TlosTOMy mpsmMoe
3aMMCTBOBaHHME OOIIMX NMPUHIMIIOB U3 MHOCTPAH-
HOTO TIpaBa WJINW WX KOCBEHHOE MCIOJIb30BAHME CO
CCBUIKOI Ha MEXAYHAPOIHO-TIPABOBBIE Ma' repy]a.rlr,r
TpebyeT aganTallMi K UeIsIM KOHCTUTYIIMOHHOI G =
npaBoCynus. 50

¥ Jakobs M.C. Der Grundsatz der VerhaltnismabBigkeit // Deutsches e ES
Verwaltungsblatt. 1985. H. 15. S. 97. URL: http://europa.eu.int/ = Y
eur-lex/lex/johtml.do?uri=0j:c:2007:306:som:en:html Poccusi-Hesa, 2009. C. 228-233. URL: https://zakon. [1.15 (o]

# Judgment of the Court of 14 May 1974 Case 4-73 «J. Nold, publication/osnovnye_prava_i_princip_proporcionalnosti jvis 35!
Kohlen- und BaustoffgroBhandiung v Commission of the Euro- prave_evropejskogo_soyuza (ara obpainenmsa: 01.10.2019).
pean Communities» (para. 13) // European Court reports. 1974, 43 Akehurst M. The application of general principles of law (B &
P. 491. URL: http://eur-lex.europa.eu/LexUriServ/LexUriServ. the Court of Justice of the European Communities // Britis =
do?uri=CELEX:61973CJ0004:EN:HTML (mara o6pamenns: yearbook of international law. 1982. Vol. 52. Ne 1. P. 38. R~
01.10.2019). #  Advisory Opinion of International Court of Justice of 11 July 145@ ©

“ TloapoGHee cM.: Jloypkukos A.B. OcHoBHBIE TIpaBa M TIPUHITATT «Internationa)l Status of South-West Africa» (Separate Opu;l_c‘m a
MTPOTIOPHMOHANBHOCTY B TipaBe EBpomeiickoro Cow3sa // by Sir Arnold McNair) // International Court of Justice Repoits. ! e
Poccuiickuii exeroaHuk MexayHaponHoro npasa. 2008. CI16. : 1950. P. 148. =
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TEOPUSA U ITPAKTUKA KOHCTUTYLIMOHHOT'O TTPABOCYAUA

CX03KHe BBIBOAB! MOXKHO BCTPETHTH B OTHOIICHUH
PETMOHATLHBIX MEXAYHAPOAHBIX CYI0B. OOBLSICHSIA UC-
TOJIb30BAaHHE CPABHUTEIBHO-IIPABOBRIX MATEPHAJIOB B
npaktuke Cyna EC, cynes Innc Kyuyep [Hans Kutscher]
MTOIYEPKHBAJI, UTO «HE 0053aTENBHO UCITOIB30BATh TOT
MHHHMYM, KOTOPBIN HalIMOHANbHbIE PelleHHs Tpe/-
JIAraoT B OGIIEeM WIM UX apUhMETHYECKOE BEIPAKEHKE
WJIW peleHYEe, BBIBOIMMOE U3 DOJTBIIIMHCTRBA TPABOBBIX
CHCTEM KaK OCHOBY JUJIST €70 MTOTOBOTO perieHust. Cyn
JTOXEH B3BECUTD U OLIEHUTb KOHKPETHYIO TIPOOIIeMy 1
HaliTu “iyuniee” ¥ “Hanbonee afekBaTHOe” pelieHue.
Hamiy4irum U3 BO3MOXHBIX pellleHUH SBIseTcs TO,
KOTOPOE OTBeUaeT CNeN(PUICCKUM IIeISIM U 6a30BBIM
npuHuunaM CoobuiecTsa... Hanbosee yoeauTe IbHbIM
crrocobom»®, TeM caMBbIM I POCCHIICKOTO KOHCTHU-
TYIIMOHHOTO TIPABOCYAUS TIPH OCYIIECTBICHHH KOM-
MTapaTHMBHOTO aHAIM3a MOXKET IMOTPeOOBATHCS OLIEHKA
aieKBaTHOCTH 3aMTMCTBYEMBIX MPWHIIMITOB VIS HALIWO-
HAJILHBIX YCJIOBUM, BKJTIOUAst 0COOEHHOCTH HALIMOHAb-
HOI0 KOHCTUTYLMOHHOTO cTposi. O0LIMe MPUHLIMITHI
MpaBa C YYETOM BO3MOKXHOCTH 3aUMCTBOBAHMS WHO-
CTPAHHOTO OMEBITA CITyKaT JOIOIHHUTETEHBIM CPEACTBOM
IOPUIUYECKO apTyMeHTallMX B KOHCTHUTYIIMOHHOM
cymonpon3BoacTBe. CyabH B TAKHX NCTOYHNKAX MOTYT
YyepIraTs 60Jiee OOMINPHEIE ¥ TTYOOKUe TOBOARI B CBA3N
C YK€ UMEIOLIVMCS OTNBITOM 3apyGeXXHbIX TOCYAapCTB.
OnRHAaxKo B ¢/Iy4ae HECOBMECTUMOCTH TAKUX TPUHIINIIOB
C HALIMOHANTbHBIMH TPATULIVISIMU BO3MOXEH U OTPHIIA-
TeJIbHBIN PE3Y/IBTAT.

Hanpumep, ¢ ncnons3yeMoit B Poccuu espo-
TIEMCKON MOIE/IbI0 KOHCTUTYIIMOHHOTO CyIeOHO-
O KOHTPOJIS HECOBMECTUMBI MONYJISIDHBIE UCKH,
T.€. 00pallicH¥WE B 3allIUTY IIpaBa HEOIPeIeICHHOTO
KpyTa UL TI0 MOZEIU aMmTiapo B JIaTmHCKOM AMepuKe.
AHalO0TMYHEIM 00pa3oM MHCTUTYT actio popularis
MEXIYHAapOAHBIMU CYOaMHM II0Ka He MPH3HAETCH
B KayecTBe 0OIero mMprHUWIIA fpaBa. B penieHun
ot 18 nions 1966 r. MexayHapoanbiit Cyg, OOH ne
COTJIACUJICSL C ZOBOAOM CTOPOHEI O HOIYCTUMOCTH
«3KBHBaJieHTa “actio popularis” miau npasa 1060T0
4yreHa cOO6IIeCTBA MOAATh MCK B 3AIUTY IYOIMYHOTO
vHTepeca. Ho xoTs Takoe MpaBo MOXET ObITh H3BECTHO
HEKOTOPBIM BHYTPUTOCYAAPCTBEHHEIM CUCTEMAM TIpa-
B2, OHO HE M3BECTHO MEXAYyHAPOJHOMY ITPABY B TOM
BHJIE, B KAKOM OHO CYUIECTBYET B HACTOSIIIEE BPEMSL:
Cyn TakKe He MOXET CUMTATh €70 UMITIOPTHPOBAHHBIM
TOCPEICTBOM “OOUIVX MPUHIUIIOB TTpaBa” (1. 88)»4,

AHAJIOTUYHBIM BBIBOJ ClieAYyeT U3 YCTOSIBIIei -
CSl MPAaKTUKU B POCCUNCKOM KOHCTUTYIIHOHHOM
npasocyauu. B coorBeTcTBUM ¢ nogxogamMu KoH-
cTUTYHHOHHOTO Cyna P® «omHa Wb aGCTPAKTHAS
3aMHTEPECOBAHHOCTD TPAXAAHWHA B MOIAEPXKAHUHU

4 Kutscher H. Methods of interpretation as seen by a judge at the
Court of Justice // Reports. Judicial and Academic Conference,
2728 September, 1976. Luxembourg, 1976. P. [-29. URL: http://
aei.pitt.edu/41812/1/A5955.pdf (mara obpamenus: 01.10.2019).

4 Judgment of International Court of Justice of 18 July 1966 «South
West Africa Cases (Ethiopia v. South Africa; Liberia v. South
Africa)» (second phase) // International Court of Justice Reports.
1966. P. 47.

KOHCTUTYLIMOHHOTO MPaBONOPSIIKa MOCPEACTBOM
YCTPaHEHUSI U3 MPABOBOUM CUCTEMb! HAPYIIAIOLIUX, 110
€ro MHEHMIO, KOHCTUTYLIMOHHEIE IIpaBa U CBOOOIBI
YyeJI0BeKa W TpaXIaHWHA 3aKOHOB, B TOM YHCJIE B CBIA3H
C UMEIOLIMM MECTO, KaK CYMTACT 3asIBUTENIh, HapyIlle-
HUEM IIpaB ¥ CBOOO IPYTHX JIUIL TNOO MOTEHIUMAILHON
BO3MOXHOCTBIO IIPMMEHEHHS COOTBETCTBYIOILMX 3aKO0-
HOTIOJIOXEHWI B OTHOWIEHUW HErO CamMoro B OyayLIEM,
caMa 1o ce6e He CO3aeT MPEaTOCHITOK IS IIPU3HAHUS
000CHOBAHHOCTH BO30YXIEHUST KOHCTUTYUHMOHHOTO
CYAOTNPOU3BOACTRA, MPYU3BAHHOTO 00eCIIeUNBATD 3L -
TY U BOCCTAHOBJIEHME HApYIIICHHEIX NPaB 3asiBUTENE»
(Onpenenenue ot 29 ceHtsiopst 2015 . Ne 2002-0)7,
MTak, Ha mociemHeM 3Tare A0KAa3aTeJbCTBa OOLINX
MPUHLMWIIOB MpaBa HY>XHO OHEHHUTHb MX alieKBATHOCTb
0COOEHHOCTSIM CIIOPOB, Pa3pelliacMbIX B IOPSIIKE KOH-
CTUTYLIMOHHOTO CyIOTIPOM3BONCTBA B Poccn.

8. Cncremoo0pasyronmii xapakTep

O6uMe NTPUHIM B ITPABA UMEIOT CUCTEMOODPa3YIO-
LIWH XapakTep I MEXKIYHAPOAHOU M HAIIMOHATTBHOM
NPaBOBOM CUCTEMBI. B KOHCTUTYLIHOHHOM IIPaBOCYIUH
9TU IPUHIINIIB! 00J1/IA10T MEKOTPACIICBEIM IEHCTBHEM,
BBICTYTIast BAXXHEWILINM CPEICTBOM KOHCTHTYLIMOHAIK -
3alIMM 3aKOHOAATEJIbCTBA ¥ TPaBOTIPHMEHMTETLHON
npakTHKX. B noxTpyHe B 00111€NPaBOBLIX MPUHLIMITAX
BUISIT «KOPEHHOE 3HAYEHHUE TIPU OTIPENeSIEHUN CYIII-
HOCTH KOHCTHTYyUMOHanu3auum»*, CoOoTBETCTBEHHO,
ob1IMe NPUHLKIIEI TPaBa B CUJTY CBOEH abCTpaKTHO-
CTU W YHMBEPCATbHOM cephl AeHCTBUS MPUMEHHMBI
B Pa3HBIX OTPAC/SAX M WHCTUTYTaX HAlMOHAIBHOTO
npaBonopsaxa.

— O01menpasoBbie NPUHINNBI B YACTHOM IIPaBe

PaccMarpuBaembie TPUHITATIBI 0OS3aHBI CBOMM T10-
SIBJICHHEM B MEXIyHAPOIHOM MPABOCYINH BO MHOTOM
YaCTHOMY MPaBY, TI€ 3TOT (heHOMEH COXPAaHMJICH B CHUILY
HacJieaus puMckoro npasa. CoraacHo cT. 6 Ipaxnan-
ckoro koaekca P® B yCIOBUSIX OTCYTCTBUS 3aKOHO-
IaTeAbHOTO PETYJINPOBAHNS, COTNANIEHNH CTOPOH,
00bIvast, 2 TAKKE HEBO3MOXHOCTH HCIIOJIb30BAHHS aHA-
JIOTMH 3aKOoHa (1. 1) moTycKaeTcst MpUMeHeHHE TTpaBa
110 AHAJIOTUMU, T.€. IPeANoaraeTcs onpeaeIeHNe rpak-
JIAHCKUX MNpaB U 0093aHHOCTH «MCXOAA U3 O0LNX HAYaT
W CMBICTIA TPAXKIAHCKOTO 3aKOHOIATEILCTBA (AHATIOTYS
MpaBa) ¥ TPEOOBAHUN TOGPOCOBECTHOCTH, PA3YMHOCTH
M CHIpaBeIMBOCTH» (1. 2). TeM caMbiM [pakgaHCKuit
kojiekc P® aHanoruio nmpara (T.e. IpuMeHeEHUE OO UIMNX
Hayasl 3aKOHONATEJILCTBA) PACCMAaTPHUBAET B KaUeCTBe
CpeACTBa MPEOOOJIeHUs TIPABOBLIX NMPOOEJIOB, He-
MOCPEACTBEHHO MEePEeUNCIIss TPY KITIOYEBEIX OOIIUX
npuHuMna npara. [IpuueM copasMepHOCTE TECHO
MepeceKaeTcs ¢ HUMHU N0 conepx)aHuio. Jobpoco-
BECTHOCTb NIPEITNOJIaraeT 3KBUBAJICHTHOCTE IIPABOBOTO

7 Becruuk Koncruryunonroro Cymna P®, 2016. No 1.

*#  HesuHckuir B.B. KoHCcTUTYIIMOHANTM3ALNS POCCHICKOTO TIPaBa;
CYUIHOCTD, Ipenensl // Pa3sBuTve poccHUiCKOro TIpaBa: HOBBIE
KOHTEKCTH ¥ NoMcKY periennst npobieM. Y. 1. M. : Tlpocnexkr,
2016. C. 202.
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TEOPUA 1 TTIPAKTUKA KOHCTUTYLIMOHHOT O TTPABOCYAMS

ob1IeHus cyoheKTOB. CIIpaBeUTMBOCTD BRIPAXKAETCS B
NPONOPUUOHANBLHOM pacnpeleNeHUH MaTePUANBHBIX W
HEMAaTepHATbHBIX 0J1ar (TUCTPUOYTUBHAS CITPABEUTH -
BOCTb) WJIH CBOOUTCS K COPAa3MEPHOCTH NPOCTYIKA C
OTBETCTBEHHOCTBIO (PETPUOYTHBHAS CIIPABEIITNBOCTD).
Haxkonei1, Tpe6boBaHNEe pa3yMHOCTH U BOBCE CUHTACT-
¢Sl OIHVM M3 3JIEMEHTOB TIPUHIIUIIA COPA3ZMEPHOCTH.
B oTeyecTBEHHOM YaCTHOM TipaBe, HECMOTPS Ha TaKylo
B3aMMOCBSI3b, IPUHLIUTT COPA3MEPHOCTH MTOKA HE MOJIy-
YWJI JOTXHOM pa3paboTku. [{axe TpeboBaHMe 6amaHca
YACTHBIX ¥ TIyOJIMUHBIX MHTEPECOB OKA3bIBAETCSA HOBEJI-
JIOM B TpaXXIaHCKOM 3aKOHOMATE/TLCTBE®.

— O0wHe NPUHIMIILI TPABA B MYOJMYHOM NpPaBe

B oTeyecTBEeHHOM My6GIMYHOM TIPABE HCIIOJIb30BA-
HME 001X MPUHITUIIOB ITpaBa HOPMATUBHO HE TIPEAYy-
CMOTpeHO. BMecTe ¢ TeM MMEHHO 3TOT MCTOYHHUK ITPaBa
TMOJTYYMJI IITHPOKOE PACIPOCTPAHEHNE B JOKTPUHE U
MMPAKTUKE PSIa eBPONEHCKUX TOCYIAPCTB IJIsT BOCTIOJN -
HEeHUs Po0eoB 1 hopMaiu3Ma B aAIMUHUCTPATUBHOM
npase®®. UHTepecHO, YTO B XOO€ OMHOM 13 MOCTETHUX
KOHCTUTYUMOHHBIX Koaudukauuii 8 FOAP 6b1n0 He-
TIOCPENCTBEHHO 3aKPETJIEHO CAMOCTOSITETBHOE OCHO-
BOITOJIATalollee MPaBo Ha CIIPaBeATMBhIE ATMUHUCTPA-
TUBHBIE aKThI [just administrative action]. OHo, 1o cyTH,
VHTErpUpoBaIo MOHUMaHKE OOILINX TPUHLIUTIOB NpaBa
B AHTJTOCAKCOHCKOM ¥ KOHTHHEHTATEHOM ITyOIMIHOM
npase. CormacHo ¢t. 33 Koncturyuun FOAP 1996 1.,
«KaXIBI UMEET TIPaBO Ha aIMUHHUCTPATUBHEBIE aKThI,
KOTOpPHIE SIBJIIOTCSI MMPAaBOMEPHBIMU, Pa3yMHBIMHU U
TIPOLIEAyPHO CIIPABEIIMBLIMM» . TaK0e KOHCTUTYIIMOH-
HOE MPaBo B aAMUHNCTPATUBHOM U KOHCTUTYLIMOHHOM
CYIOTTPOM3BOICTBE NPUOOPETAET CYTYyDO MPUKITATHOE
3HAYEHWE, MOCKOIBKY MO3BOJISIET UCTIOMB30RATh CYIbsIM
dopManbHBIE (3aKOHHOCTD, ONMPENEICHHOCTS, ultra
vires ¥ T.i.), MaTepuaTbHbie (COPa3MEPHOCTE, Pa3yM-
HOCTh, HEIUCKPUMUWHALINS, CYIITHOCTHOE SIAPO TIpaBa
W T.JL.) WM TIpoUeAypHbIe (HOCTYN K NPaBOCYINIO, CO-
CTI3aTeNIbHOCTD, res judicata U T.1.) 00IIME IPWHITATIBE
npasa. OOHOBPEMEHHO 3TV TPUHIIUTIBEI COOTBETCTBYIOT
TPEM TPYIITNIaM OCHOBAHUH CyIeOHOTr0 KOHTPOJIS aKTOB
OpPTaHOB NyOJIMYHON BIACTH.

WHTepecHO, YTO MPakKTHKa KOHCTHTYIIMOHHOTO
TIPABOCYAUST CAYXKHUT JIJIs1 CYIOB OOLICH IOPUCAUKLINT
HOPMATUBHBIM OCHOBaHMEM MCTIOJNb30BaHNS HOp-
MaJIbHO HENIMCAHBIX NMPUHIUNOB. B OnpemeaeHUn oT
1 centsiopst 2004 . Ne 19-T'04-6 CyneGHast KOJUIETHS 110
rpaXxmaHcKuM JeitaM BepxosHoro Cyna P®, ucronsays
110 CYTH IPUHIIUT leX posterior, pa3peniuiia mTpoTHBO-
peune MexIy ABYMs 3aKOHAMM, KOTOPLIC OTIPEICISIIN
TTOICYAHOCTH Xanob 1Mo 3a1MNTe U30UPATENIBHBIX ITPAB.
Ccrinasice Ha OmnpeneneHue KoHCTUTYIMOHHOTO

¥ Cwm.: HoBoe B rpakiIaHCKOM 3aKOHONATENBCTBE: GayaHc my6-
JIMYHBIX U YaCTHLIX UHTepecoB / ots. pea. H.I. JdopoHuna. M. :
WHCTUTYT 3aKOHONMATETHCTBA Vi CPABHHUTETLHOTO TIPABOBEICHUST
nipu Ilpasurenscree PD, 2012. 472 .

30 Cwm.: Kononos AJL. O6 oGHux MpHHLUMNAX APaBa BO (hpaHily3-
CKOM ¥ DeJIbTUMCKOM CyneOHOM MpakTKe 1O aIMUHUCTPATHB~
HbiM genaM // Tocyiapctso u mpapo. 2001. Ne 3. C. 82—-86.

Cyna P® o1 10 Hosi6pst 2002 . Ne 321-0°', BepxoBHEII
Cyn P® noguepkHyn: «Yuursisas, yto I'TIK, otHocsi-
LU gena o6 ociapyBaHUM peilleHU M TEPPUTOPHATTB-
HBIX N30MPATENTBHBIX KOMUCCUY K TIOACYTHOCTY PAOH-
HOTO Cyaa, ABJeTCS 00Jiee IMO3MHNM IIPOLECCYATbHEIM
33aKOHOM, YEM COAEPXallNii MPOIECCYaTbHEIE HOPMBI
o nnoacyaHoctu PenepanbHbii 3aK0H “O0 OCHOBHBIX
rapaHTHsIX N30MPATENBHBIX IPAB U TIpaBa Ha y4yacThe
B pedepeHnyme rpaxgaH Poccuiickoit Pegepanymn”,
nomxkeH npumensTeed ['TIK P®»32. B janHoM ciyyae
BBICLIIasi HHCTAHLMA B Ka4eCTBe (DOPMATBHOTO HCTOY-
HMKa [IJTs1 TPUHONTIA leX posterior HCNob3yeT pelieHre
Konctutyuronroro Cyna P®. OgHako aymaeTcs, 4To
poccHiicKHe CyIbY AaHATOTHYHbIM 06PA30M BITOJIHE MO-
TYT CCBLTATHLCS Ha PENICHUS MEXKIYHAPOIHBIX CYI0B WK
MHOCTPAHHOE MPARO, B KOTOPBIX COOCPKUTCS YKa3aHMe
Ha KakoM-1u60 oOMI TPMHIIMI PaBa.

— OOmye NPUAIMILI NPAaBA B roCyJapCTBEHHOM
npaee

CucteMo00pa3yIoMMil XapaKTep OOIINX MPUHIIN-
TIOB MpaBa B MyOJWUHOM IIpaBe ONpenessieT MX TIpH-
MEHEHME K B3aWMOOTHOIIEHHUSIM TOCYIapCTBEHHBIX
opraHoB. Hampumep, B obnactu degepaTUBHOTO
YCTPOMCTBA 3TH TMPUHUMITEI 00€CIeYHBAET TOMOTEH-
HOCTh (€1MHOO0Opa3ne) UEHTPATBHOTO U PErMOHAallb-
HOTO 3aKOHOAATEIbCTBA. Ha maHHOe 00CTOATEIECTBO
00paTil BHUMaHWE B CBOEM OCOOOM MHEHHMH CYAbS
Koucturynunonnoro Cyma P® I'A. Tamxkues, xorga
MOAYEPKHYJI, YTO «CYIHECTBYIOT TAKME KOHCTUTYIIH-
OHHO-TIPABOBEIE IEHHOCTU-TIPUHITUIIH, KaK IIPABOBAsI
OTIPEHEIIEHHOCTD, PABEHCTRBO Mepel 3aKOHOM, TIPUH-
LM 3aKOHHOTO OXUWAaHUS U Ap., KOTOphle HE MOTYT
MPpUHAIEXKATh UCKITIOYUTETBHO K OJHOMY YPOBHIO
KOHCTUTYLIMOHHOTO KOHTPOJISi, MO0 OHU ABJISAIOTCS
001IeTTPaBOBBIMH LIEHHOCTSIMH, UMMaHCHTHBIMH BCS-
KOMY JOCTAaTOYHO Pa3BUTOMY MPaBOMOPSIKY. TaKOBO
TpeGoBaHWE TOMOTEHHOCTH MPAaBOBOW CUCTEMBI»>>,
W3 3TOTO OH Ie/TaeT BIIOJIHE 000CHOBAHHEIN BRIBOI, O
CYIIECTBOBAHUM CAMOCTOSITEJILHBIX OOBEKTOB (pETH-
OHAJIbHBIE KOHCTUTYIIMIOHHBIE HOPMBI) 1 OCHOBAHMIA
(B TOM umCiIe 0OmMe IPUHIIUTIBL ITPaBa) KOHCTUTY-
HUOHHOTO CyIcOHOTO KOHTPOJISI Ha YPOBHE CyOBEK-
ToB Poccwuiickoit Denepauuun. B npotusHoM ciiyuae
CYIIECTBOBAHUE CAMOCTOSATEILHON PETHOHAIBHOMN
KOHCTUTYIIMOHHOM (yCTAaBHON) IOCTUIAN JTUINAIOCH
OBI BCSIKOTO CMEICJIA.

— MexoTpaciieBoe JieiicTBHAE 0OMKX NPUHIIMIIOB
npasa

B KOHCTUTYLMOHHOM IPABOCYANM OOILME MMPUH-
MBI TIPaBa MOTYT MPUOOPETATL MEXOTPACTIEBOE
neiicTBue. Takoe KauecTBO PacCMATPUBAEMBIX MPUH-
LIMIIOB BEIPAXAETCS, B YACTHOCTH, B IOPUIMYECKON

31 Becrnuk KoncturyunonHoro Cyaa P®. 2003. Ne 2.

52 CTIC «KoncyasranTIInocy.

3 Tlocranosnenne KoncturymmonHoro Cyma P® or 2 mekabps
2013 & Ne 26-IT // Bectauk Koncruryuuonnoro Cyna P®.
2014. Ne 2.
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TEOPHUA U TTIPAKTHUKA KOHCTUTYLIMOHHOI'O ITPABOCYAUA

oTBeTcTBeHHOCTH. KoHcTuTymonnsiii Cyx P® He-
OJIHOKPATHO MOTYEPK BT, UTO TIPOM3BOHBIC OT 0011~
TIPABOBBIX IIPUHIMIIOB CHPABEIUBOCTH, TYMaHU3Ma
¥ COPa3MEPHOCTH OTBETCTBEHHOCTH €€ OCHOBAHMSA
NMEIOT YHUBEPCAIBHOE [UIST BCEX BUIOB IOPUANYC-
CKOM OTBETCTBEHHOCTH 3HaueHue*. B apyrom mene
POCCUICKHM OpraH KOHCTUTYLIHOHHOTO TPaBOCYIUS
OTPELESINIL, YTO COPA3MEPHOCTD (HaPsITy CO CHPaBe/-
JIIBOCTBIO ¥ 3aKOHHOCTBIO) BHICTYIIAET OMHUM U3 «00-
X TIPUHIKATIOB IOPUIMYECKOH OTBETCTBEHHOCTH» S,
ITpw 3TOM cOpa3MepHOCTh B TAKOM MeEXoTpaclie-
BOM 3HQYE€HWUW MCTONB3YIOT U OPAUHAPHEIE CYIIBL.
Tax, B [locranosnennw [L1enyma BepxosHoro Cyna PO
ot 29 anpenst 1996 . Ne 1 (B pen. 6 cdespans 2007 1)
«QO cymeOHOM IIpUroBope» (1. 21) cynaM peKOMEHAYETCS
VUIUTBHIBATh TPEOOBAHME COPA3MEPHOCTH TIPW OTIpENe-
JIEHHH pasMepa KOMITEHCAIMY MOPaJbHOTO Bpeaa’.
B nipencraBieHHOM Ka4eCTBE OOIIUE MPUHIIMTIEI TPaBa
TTPUMEHSTIOTCS B OCHOBHBIX OTPACIISIX HAallMOHAJIbHOMN
MMPaBOBOW CHCTEMBI.

— Copa3MepHOCTb KAK HHTErPATbHBIHA IPHUHLIAI

CucteMo00pa3yIonuil xapakTep OOIIMX MPUHIIN-
OB IpaBa IMO3BOJISIET 00PAaTUTh BHUMAHUE HAa POJIb
COpPa3MEpPHOCTH B 0OECIIEYEHHUH COIIaCOBAaHHOCTH
npasonopsaka. CamMu no cebe NPUHUUINBI MpH3Ba-
HBI TAPMOHU3UPOBATh MPABOBYIO cHUCTeMy. MoXHO
corjacuTthesl ¢ MHeHueM P.3. JIuBiunma, KOTOpHI,
paccMaTpuBast 1paBo B KA4ECTBE CPEICTBA ODIIECT-
BEHHOTO COIJIACHSsI, TOJIATAJl, YTO «IIPHUHIIMITLI OXBa-
THIBAIOT BCIO IIPABOBYIO MAaTEPHIO — M UIAEH, ¥ HOPMBI,
M OTHOLIEHUS — W MPUIAIOT €i JIOTMYHOCTh, TIoCie-
MIOBATENNBHOCTD, COANAHCUPOBAHHOCTE» . [Ipnyem B
CyneOHOM MPaKTHKE B CIIyYae KOMIM3UT OTHOIIOPSIIKO-
BBIX OOLIMX MIPUHIINTIOB IIPaBa COPa3MEPHOCTD CIYKHUT
CPENCTBOM MX TApMOHHU3AIIVH.

Bo MHOTOM B3BeIlIMBAHHME, BHICTYTIAsi IEHTPATbHBIM
3JIEMEHTOM TIPUHUMIIA COPA3ZMEPHOCTU, JIOTIOTHSET
TPaIUIIMOHHHY HOpMaTbHO-TOTUYECKUN TIpHEM
IOPUINYECKON KBATHUGUKALIVHN (MHAYE UCTIOIb3YeMBbIH
B TEOPUW apTyMEHTAIINN METOI cyOCyMIIMI®®; OT jart.
sub-sum — 6BITH TOMYMHEHHBIM), KOTHA 110 MOIETH
CWJLUTOTH3Ma OOIIIHe HOPMBI IIPUMEHSIOTCS K KOHKPET-
HbIM (haKTHUeCKHUM 00cToaTeNbcTBaM. OTCTyNIeH e
OT TIPUBBIYHON OPUANYECCKON METOAOJOTUN ONPEAC-
JISIeTCS IPUPOAOH caMMX OOIMX IIPUHIIMIIOB MpaBa U
KOHCTUTYIIMOHHBIX ITpaB. OHY CTAHOBATCS IIPEAMETOM
CyIeOHOTO HCcCaeA0BaHUS B Hanbo0s1ee CII0XHBIX Je/IaX.
TlpruemM KOHCTUTYIIMOHHBIE TpaBa HEPESIKO CaMH I10
cede OTOXIECTBISIIOTCS ¢ IpUHUWNaMu. B 3apybex-
HOM KOHCTUTYLIMOHAJIM3ME BINSATEIbHBIMM OKA3aJIUCh

* Tlocranosnenne Koncturynmonunoro Cyma P®D or 14 uions
2018 . Ne 23-I1 // C3 P®. 2018. Ne 26. Cr. 3932.

55 QOmnpenenerne KoncrurymmonHoro Cyga P® or 23 cenrsiops
2010 & Ne 1091-0-0 // CIIC «KoncyasrantILmoc».

% Broerens Bepxosuoro Cyna Pd. 1996. Ne 7; 2007. Ne 5.

57 Jusmmi P.3. Teopus npasa. M. : BEK, 1994. C. 196.

8 Cw.: Schauer F. Balancing, Subsumption, and the Constraining
Role of Legal Text // Law and Ethics of Human Rights. Vol. 4.
2010. Ne 1. P. 34-45.

B3mIsiael Ponansoa JBopkuHa [Ronald Dworkin], xo-
TOPBIH Mpetarasi NeJIUTh BCE TIPABOBblE HOPMBI HA TPU
IPYIINH (TIpaBWiIa, Ieau [OT aHTJI. — policies] u mpuH-
LML), DT B3MISAR pa3BUBAET TEOPHUA MPUHUNIIOR
HeMenKoro ¢unocoda npasa Pobepta Anexcu [Robert
Alexy], KOTopBIe pacCMaTpUBAET KOHCTUTYIIHOHHEIE
MpaBa B KAYeCTBE ONMTUMM3ALIMOHHBIX TPEAINCAaHun®’,

OO61Me TPUHUMABI OTJIMYAIOTCSl OT 00J1Ee KOH-
KPETHBIX IOPUANYECKUX IPABIJT TIOBEICHMSI, 4 3HAYMT,
HMEIOT CITeIN(GUKY B MEXaHU3ME OCYIIECTBICHUSI.
O6BIYHAg HOpMa TpebyeT ee CTPOTOro COOIIONEHMS.
[IpaBuio mpuMeHsIeTCs IO TIPUHITUITY «BCE WJIN HU-
yero». [IpMHIUIE B OTIMYME OT HPABWJ 3a4aCTYIO
BCTYNAIOT B KOH(JIMKTBI IPYT € IPYTOM U TPEOYIOT B
MpoIfecce IPABONIPUMEHEHIIS ONITUMU3AINH. [To3TOMY
COPa3MePHOCTh CPEIH OOIIMX MPUMHIIVIITOB BEITIOTHSIET
MHCTPYMEHTAILHYIO POJIb, Pa3peIasi KOJUTU3UY MEXKIY
KOHMIMKTYIOIIMMHA IPUHITATIAMH.

CunTaeTcst, 9T0 BHYTPH OOIIMX IIPUHIIMIIOB ITpaBa
HET MepPapXuuy, a paBHO KOHCTUTYLMOHHLIE TIpaBa He
MOTYT OBITh COTIOAYMHEHBI MEXITY CO00il Mo 10pU-
augeckoMy Becy. [ToaToMy BMecTO cyGCyMIImu My
HHaye — KaTerOpU3auu®! opraH KOHCTUTYIIHOHHOTO
npaBocynus JODKeH MCIIONB30BAaTh METON OalaHCH-
POBaHMSI, YCTAaHABIVBAS OTHOCUTEILHEIN BEC MEXIY
KOHGANKTYIOIMMMU TTPUHLWTIAMU WIKM TIpaBaMu ¢
Y4eTOM KOHKPETHBIX (haKTOB AeJia.

IToxoxelt TOYKM 3peHUS DAKTUIECKU IPU-
nepxrBaeTcd cynbs KoHcTutynnoraHoro Cyna PO
H.C. bongaps, 10 MHEHWIO KOTOPOTO «C TTOMOIIIBIO
KOHCTUTYLIMOHHO-KOHTPOJIBHOM NeATETbHOCTH TPO-
MCXOOVT CBOETO POMAA MpUpAleHNe W aKTyalu3alns
HOPMATHBHOTO CONEPKAHUS COOTBETCTBYIOIINX ITPUH -
IIMTIOB W IIEHHOCTHO-TTPAaBOBEIX HAYaJl, a TAKXKE yCTa-
HOBJICHME UX COATaHCHPOBAHHOTO B3aMOJIEHCTRIS» 2,
OTcrona BUIHA B3aMMOCBSA35 ITPOIIECCa TApMOHU3AIUT
OOIIETTPABOBLIX IPUHLIMITOB ¥ COPA3MEPHOCTH (TIPEXKIE
BCETO CYOCHCKOTO OaTaHCUPOBAaHMS).

TpuueM copazMepHOCTE CUUTASTCS HHTETPATBHEIM
TIPUHIIMATIOM B CYUTY €70 METOIOJIOTHYECKON TIPHPOIHI.
Tak, Maptun Jloxmua {Martin Loughlin] cBa3wsiBaeT
(heHOMEH KOHCTUTYLIMOHATN3AIINY C PallMOHATA3HPO-
BaHHBIMU IPOLETYPHBIMY TPeOOBAHUSIMUA U TEOPUEH

3 Cwm.; Osopkun P. O npasax Bcepnes. M. @ POCCIIBH, 2004.
C. 45-53.

% Cwm.: Alexy R. The Construction of Constitutional Rights // Law
and Ethics of Human Rights. 2010. Bd. 4. S. 20—-32. Ognospe-
MCITHO TToIXo/ P. AJlcKeH KpHTUKYCTCS KaK HC TAIONINH TTOBEIX
VIH OPUTMHATBHBIX pe3ylbraroB. BMecre ¢ TeM IpOTHBHMKI
KOHIIETIIIMM KOHCTUTYIIMOHHBIX TPAaB KaK ONTUMM3AIMOHHBIX
TpeANTUCaHN He OTPUIAIOT TPATUINOHHYIO TOUKY 3pCHHS, Pas-
JINYATONNYIO TIPABOBBIE TIPWHITMIIGL OT JIPYTUX HOPM JIUITE <«ITO
CTEeIIeHY TTOTPEOHOCTU B KOHKPETU3ALIMHU U IO CTETIEHH BasKHO-
cTv UTg mpasonopsaka». Cum.: Tomep P. Teopust puspaka —
0e3pe3y/IBTATHEIN TTOWCK TEOPUEH MTPUHITUTIOB CBOETO TIPEIME-
Ta / mep. ¢ HeM. M.B. ABroHoBa // IlpaBoBenenne. 2015. Ne 5.
C. 134.

60 Cwm.: Sullivan K.M. Post-liberal Judging: The Roles of
Categorization and Balancing // University of Colorado Law
Review. 1992. Vol. 63. P. 293-317.

2 Boumaps H.C. Poccuiickuii cyaeOHBIA KOHCTHUTYIIMOHAIU3M:
BBEJICHUE B METOIONIOTHIO cchenoatust. M. . @opMyiia npasa,
2012. C. 59.
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JMOePaTbHO-IETATUCTCKOTO KOHCTUTYLIMOHAIN3MA.
[To MHEHKIO OpUTAHCKOTO Npodeccopa, «<KOHCTUTY-
LIMOHANIM3M MOXET XXUTh HE TOJIBKO KaK CUMBOJI, HO U
Kak 3(pPeKTUBHBLIN MHCTPYMEHT MIPaBONOpAaKa, opra-
HU3a1MU MyGIMYHOMN BJIaCTH Ha OCHOBE PALIMOHAIBHO-
CTU M MPOMOPLMOHAIBHOCTH, CO3IaHUSI MEXAaHU3MOB
OTPaHUYEHHOT'Q BMEIIATEIBCTBA B OCYILECTBICHHE
dyHIaMEHTATLHBIX TTpaB HHANBUIOB>S, C NOMOLIBIO
paccMaTpUBaeMBIX TIPUHIIMIIOB U 00€CTIEYNBAETCSA
YCTAHOBJICHUE NIPEACIIOB BMEHIATEILCTBA TOCYAAPCTBA
B KOHCTUTYIHOHHBIE NIpaBa. COOTBETCTBEHHO, MOX-
HO OXapakKTepH30BaTh OOIECTIPABOBbBIC MPUHIIWIEI B
KauyeCcTBE OCHOBAHUS CYyIeOHOTO KOHCTUTYLVIOHHOTO
KOHTPOJIs.

9. OcHOoBaHUA CyAeOHOTO KOHCTHTYHHOHHOTO
KOHTPOJIA

OO0uMe NPUHIUITLI ITPABa SBJISIOTCS He MPOCTO
WIESIMY, HO B KOHCTUTYIIMOHHOM TTPABOCYIN Y HAKIIA-
JIbIBAIOT I0PUIMYECKIE 00S13aTeIhCTBA HA 3aKOHOAATENST
¥ VWHBIE OpraHbl My6IudHO BiacTH. B 3ToM cMBICTE
OHU CIyXaT HOPMAaTUBHLIM OCHOBaHUEM CyIeOHOTO
KOHCTUTYIIHOHHOTO KoHTpoJisi. KitloueBbIe M3 3THX
TIDUHUMIIOB OTOXIECTBISIOTCA B KOHCTUTYLIMOHHOMN
TIPAKTHKE C KPUTEPUSMHU, TO3BOJISTIONIMMH OLIEHUBATh
JOMYCTHMOCTb 3aKOHOTATE/ILHOTO BMCIIATEILCTBA B
KOHCTUTYIIMOHHBIE TTpaBa. [1pH3HaBasI ITUPOKYIO CBO-
60my yCMOTPEeHHS TIPEACTABUTEILHBIX OPTAHOB BJIACTH,
KoncturynmonHsrit Cymx PO BMecTe ¢ TeM OAUe pKMBa-
€T 00513aTE/IbCTBO 3aKOHOIATEIS «00eCTIEYMBATh OajIlaHC
MEXITY KOHCTUTYHMOHHO 32U IIIAeMBIMU IIEHHOCTSIMH,
NyGJUUHBIMU M YaCTHBIMU MHTEPECaMH, cobJTionas
TIPHW 3TOM TIDUHIIUIIBI CIIPABEUTMBOCTH, PABEHCTBA U
COPa3MEPHOCTH, BHICTYTAIOIINE KOHCTUTYLINOHHBIM
KPHUTEPHEM OLIEHKY 3aKOHOAATENBHOTO PETYTUPOBAHUS
He TOJIBKO IIPaB U CBOOO, 3aKPEIUICHHEIX HENOCpea-
crBeHHO B Konctutynimm Poccuiickoit Demepaiinu,
HO W 1paB, TPHOOPETAEMBIX HA OCHOBAHUY 3aKOHa»%,
OTcioma ceayeT, YTo OOIIHe MPUHITUITH TPARA, 3a1U-
111251 KOHCTUTYIINOHHEIE ITPaBa, Mo3BossAoT KoHeTnTy-
monHoMy Cymy PO elite u oCyIECTBISTSE KOHCTUTY-
OVOHATM3AIIAI0 HAalIMOHANLHOTO NpaBa. He ciyvaiino
NpY OYKBATHHOM T€PEBOAE AHIJIMIUCKON TEPMUHOJO-
MY TIONOOHBIE NMPUHLMIIBI 0003HAYAIOTCS MTOHSATHEM
CYAEMCKUX TECTOB®S, DTY IPUHIMITH COCTABJSAIOT VIS
Koncrnrynnonnoro Cyna P® wopuangeckoe cpef-
CTBO IO NPOBEPKE 3aKOHOB M WHBIX aKTOB B TIOPSIIKE
KOHCTUTYIIMOHHOTO CYXOTIPOM3BOACTBA. BEIOpaHHEIN
B KQ4eCTBe MPUMepa MPUHIIUIT COPAZMEPHOCTH UMEET
SIPKO BBIPAXXEHHBIC UHCTPYMEHTANBHbIE CBOUCTEA.

0 Cwm.: Jloxmua M. Uro o3rauaer koncruryuuonamsauus? // Co-
BPEMEHHBI KOHCTUTYLIMOHATN3M: Teopus, TOKTPHHA M TIPaK-
THKa / o1B. pen. E.B. Ancdeposa, .A. ¥YMHoBa. M. : MHVOH
PAH, 2013. C. 158.

% Omnpenenenne Koncturyunontoro Cyna P® ot 15 mas 2012 ¢
Ne 880-0 // CTIC «KoncynsranrlTmocs.

% de S.-O.-'E. Lasser M. <«Lit. Theory» Put to the Test:
A Comparative Literary Analysis of American Judicial Tests
and French Judicial Discourse // Harvard Law Review. 1998.
Vol. 111. P. 689—770.

ITo o6pa3sHoMy BHIpAXKEHMIO COBPEMEHHOTO HEMeLI-
Koro topucrta Moaxnma Prokkepra [Joachim Riickert],
3TOT MPUHIUI SIBJISETCH CBOCOOPA3ZHEIM «METOIM -
YECKUM YyIOo-OpyxKHeM» [oT HeM. — methodische
Wunderwaffe]®.

a. Huemumyyuonanbias u0eHmuyHOCMb KOHCIUMY -
YUOHH020 Npasocyous

C 3TuxX NO3WLIMI 06IIVie TPUHIIMIILI TTPABA BHICTY-
TMAIOT IOTOJTHUTEIBHBIM 3JIEMEHTOM MHCTUTYIIHOHAITb-
HOW MIEHTUYHOCTH KOHCTUTYLIMOHHOTO ITPABOCYIMS
BO B3aMMOJIEUCTBUM C MHBIMH BETBSIMW U OpraHaMu
nyonuuHow BrnacTu. be3 Hux KoHCTUTYLIMOHHOMY
Cyny PO 651510 OBI CTOXHEE BHITOJTHSATH COOCTBEHHOE
NpeAHa3HAaYEHNE B KQUECTBE CYIeOHOro opraHa KoH-
CTUTYLIMOHHOTO KOHTpos (cT. 1 PenepanpHOro KoH-
ctutyunoHHoro 3akoHa «O KonctutyrinonnoMm Cyne
Poccuitckoit @emepannu»). Mcnonb3oBanne Takux
npuHIMTIOB OCHOBHOTO 3aKOHA IIO3BOJISIET EMY, 3alllH-
1as1 KOHCTUTYIIMOHHOE BEPXOBCHCTRBO, rapaHTUPOBATh
MPSAMOE OEWCTBUE M BBICIIYIO IOPUANUYECKYIO CHITY
KOHCTUTYIIYIOHHBIX HOPM Ha Bceli Tepputopun Poccun
TI0 OTHOIIIEHUIO K MHBIM ITPABOBBIM AKTaM U BJIACTHBIM
cyobekTam (4. 2 ¢T. 4, 4. 1, 2 cT. 15 Koncruryun PO,
4. 1 ¢1. 3 PeaepanbHOrO KOHCTUTYLIMOHHOTO 3aKOHa
«O Koncruryunonnom Cyne Poccuiickoit Megepa-
unu»). B mpouecce BOPMOKOHTPOIS JOJKHEI CylIe-
CTBOBATh KaK MUHUMYM TPW 3JI€MEHTA: MIPOBEPKa
OCTIAPMBAEMOTO 3aKOHOTIONIOXKEHUS (TIEPBHII DJIEMEHT)
C TOYKU 3PEHUS COOTBETCTBUS HOpMaM KoHCTUTYIIMK
(BTOpO¥ 3JIEMEHT) MOCPEICTBOM ONpPENCHCHHOTO
KpuTepust (TpeTuit 3ieMeHT), TpeThUM 3JEMEH-
TOM Yalll¢ BCETO M BBHICTYMAIOT OOMIME TMPWHIIMUITHI
npasa.

0. Abcmpaxmuocme 00WUX NPUHUUNROB NPABA

C11ocoOHOCTH BHICTYINIATh OCHOBAaHWEM KOHCTHTY-
UMOHHOTO HOPMOKOHTPOJISl BO MHOTOM BBITEKAET W3
abCTPAKTHOTO XapakTepa oO0lIMX NPUHIIUIIOB TIpaBa.
OTKpBITOE [UTST TOJIKOBAHWSA CONEp:KaHNe COMMXKAET
5TH OPUHIIUTIBI C CAMUM KOHCTUTYIIMOHHBIM TEKCTOM,
HMMeHHO 001mye IpUHINITEI IIpaBa pacCMaTPUBAIOTCSA
HaunboJiee UAEANNCTUIECKN HACTPOCHHBIMH 3apy-
GEXHBIMU UCCJIEIOBATENAMHN B KauyecTBe 0a3bl [UIst
GOpMHUPOBaHHS TIOOATBHOTO KOHCTHTYLIMOHATIN3MA.
Takoro B3rsiga MpUACPXUBacTCS, HanpuMep, Jxe-
pemu YonapoH [Jeremy Waldron], KOTOPEIH BEIABUHYJT
KOHLEMIIMIO HOBOTO NpaBa HapodoB (jus gentium).
ABcTpanuiickuii hunocod mpaga npenaaract BUIETh B
3TOM NOHATUM «00JIee LIMPOKHI CMBICIT, BKITIOUAIOHIN
YTO-TO BpOAE 0OLIETO IIpaBa YeJIOBEYECTRBA, HE TOJIEKO
MO MEXTOCYIAPCTBEHHBIM BOITPOCaM, HO U 110 OOIINM
BOIPOCaM MpaBa — AOTOBOPaM, COOCTBEHHOCTH, TIpe-
CTYIUICHUSM M BO3MEIIEH IO Bpeaa. OHO NPEICTABIISIIO
661 HaOOp NPHUHLIMIIOB, KOTOPbIE OOMIETIPUHSITH KaK

% Ruckert J. Abwagung-die juristische Karriere eines unjuristischen

Begriffs oder: Normenstrenge und Abwiagung im Funktionswan-
del // JuristenZeitung. 2011. Jrg. 66. H. 19. S. 914.
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CBOEro poaa KOHCEHCYC Cpelll Cyhaeil, IOpHCTOB U 3a-
KOHOIATeJIeit BO BceM MUpe»®’,

Hacrosimas paGoTa He MMeeT 1eIblo MOCTPOEHUE
dytypucTHueckuxX TporHo30B. OxHAaKo 00IIKe TPHH-
IUIIBE TIPAB2 ¥ 0A30BBIC JIEMEHTHI KOHCTUTYIIMOHA~
JIY3MA UMEI0T OOLITHOCTh IOPUINIECKOI METOIOIOTHH.
ITosToMy maHHAS IPYIIIIA MPABOBHIX ITPUHIMIIOB OKa-
3BIBAETCS OJU3KOM MO OyXy st KOHCTUTYLMOHHOTO
MIPABOCYAVS, B TOM UHCJIE C TOUKH 3PEHUS I0pHINYe-
CKOM TEXHUKH IIPUHATHS PELICHUI.

e. Obwue npuHyUnsl NPABA U KOHCMUMYYUOHHDbLI
<«CRUDUMYAAUIM»

AOBCTPAKTHOCTb OOIIINX MPUHLMTIIOB TIpaBa B IMpH-
KJaIHBIX BOMPOCAX KOHCTUTYLHMOHHOTO CYAOIIPO-
W3BOMICTBA MOXET 0Ka3aThCsl TOCTATOYHO OIIACHBIM
WHCTPYMeHTOM. B mpaktuke KoHCTUTYHHOHHOTO
Cyna PD Hepenko MOXHO OGHAPYXWThH CCBHLUIKH
He TOJbKO Ha OYKBY, HO ¥ Ha OyxX KoHcruryuwmm.
B uenom Tako¥ nprem yciaoBHOTO «<KOHCTUTYLIMOHHOTO
CITAPUTYTM3Ma» OKA3aJICAd BOCTPEOOBAHHBIM B POC-
CUMCKOH ITPaKTUKE 11 0O0CHOBAHMS HEOOXOTUMOCTH
3BOJIIOTUBHOTO TOJIKOBaHUA KOHCTUTYIIHOHHBIX HOPM.
CormnacHo Tloctanosnenuio or 21 gekadps 2005 .
Ne 13-I1 (memo o ry6epuaropax Ne 2), KoHcrury-
uusi PO u unrepnpernpyomune ee nosnunn Kou-
ctutyumodHoro Cyma P®D «MoryT yTOUHATHECS THOO
HU3MEHSTBCS, C TEM YTOOBI aAeKBATHO BBIIBUTH CMBICIT
T€X WIM WHBIX KOHCTUTYILIMOHHEIX HOPM, X OYVKBY H
LIyX, ¢ Y9€TOM KOHKPETHBIX COITMATBHO-TIPABOBLIX YC-
JIOBUH UX PeaIn3aLiuyl, BKIIOUasA H3MEHEeHUS B CUCTeMe
NPaBOBOrO PEryINPOBaAHUA»%. Bosee TOro, B OAHOM K3
CBOUX ITOCIEAHWM TA3eTHBIX CTATEH IIOJ 34TOJIOBKOM
«byxBa n nmyx Koncturyuuu» Ilpeacenarens Kon-
ctutyiimonHoro Cyna P® B.JI. 30ppKHH B KOHTEKCTE
00CyXIeHUsI BO3MOXHOUN KapAMHAIbHON KOHCTH-
TYLUMOHHO# pedopMbl TpeIaraeT aganTUpoBaTh
KOHCTUTYUHMOHHBIW TEKCT K MEHSTIOLHMMCS COLIMaTb~
HO-TIPABOBLIM PEAJTHSIM «B PAMKAX IIPUHITON B MUPO-
BOH KOHCTUTYLIUOHHOM MPAKTUKE TOKTPUHEI «<KUBOI
Konacturyunm»»*. JIeCTBUTEIBHO, 3TAa KOHIEIIUS
VIMEET IINPOKOE PACTIPOCTPAHEHHUE B CTpaHaX O0IIEro
mpaBa’, a 3amamHble UCCIENOBATENN TTOIOXATEIBHO
OHEHMBAIOT CyNeiCKOE TIPaBOTBOPYECTBO B POCCHM-
CKOM KOHCTHTYLIMOHHOM IIPABOCYIUH IIOCPEACTBOM
HMCTIOL30BAHMS OOIINX IIPUHIIMTIOB ITpaBa MW «KOH-
CTHUTYIIMOHHOTO IyXa»'!,

7 Waldron J. Foreign law and the modern ius gentium // Harvard
Law Review. 2005. Vol. 119. P. 132.

8 C3 Pd. 2006. Ne 3. Cr. 336.

% 3opbkun B.JI. Byksa n nyx KoHcturynuu // Poccuniickas rasera.
2018. 10 okra6ps.

™ Ackerman B. The living constitution // Harvard Law Review.
2007. Vol. 120. P. 1737—1812 ; Rehnquist W.H. Notion of
a Living Constitution // Texas Law Review. 1975. Vol. 54.
P. 693—706 ; Strauss D.A. The living Constitution. Oxford ; NY :
Oxford University Press, 2010. 150 p.

"t Trochev A. Russia’s Constitutional Spirit: Judge-Made Principles
in Theory and Practice // Russia and its constitution: promise and
political reality / ed. G.B. Smith, R. Sharlet. Leiden : Brill, 2008.
P. 53-77.

Cyneiickoe pazBuTHe Tipasa (0T HeM. — Richterliche
Rechtsfortbildung) cunraeTes METOLOIOTMYECKH HEUS-
OEXHBIM SBIIEHUEM JAXe B CTPAHAX KOHTUHEHTATLHOTO
npasa’®. B pemenuu ot 14 dpespana 1973 & Depepain-
HBI KOHCTUTYHUOHHBIN cyx fepManuu 0cobo Mmoj-
YEpKHYJ, 9TO «cyabe commtacHO OCHOBHOMY 3aKOHY
HE MPOCTO MPEANUCHIBACTCS MPUMEHATh 3aKOHOLA-
TeJbHbIC TPEANTUCAHUS B NPEAeiiaX WX BO3MOXHOTO
OYKBATBHOTO CMBICTIA K KOHKPETHEIM CJTydasgM. Takoe
IOTMyILIEHNEe MpeATioarano 66l MPHUHIUIHAILHYIO
0ecTrpo0eTbHOCTh TO3UTHBHOTO IIPAaBOIIOPsIKa B TO-
CYIapCTBE, KOTOPBIH. .. MPaKTUYECKH HETOCTIKUM» >,
OO611Me IPHHIMIIB TIPaBa B CHITY CBOEH abCTPaKTHOCTH
TIO3BOJISIIOT CY/IbSIM BOCTIOJTHATE IIPOGEIEl, o6ecTieym-
Bad Pa3BUTHUE MPABOBOM CHCTEMEI, 4 TAKXKE CIIOCOOHEI
CO3[1aBaTh IPEIEH! IUTSI NTUPOKOI0 YCMOTPEHHS CYOeH,
Takoii BHIBOA, KOHEYHO, HE CHUMAET HEOOXOIHMOCTH
BBIPAOOTKY UHBIX MIPEALIIOB CYIEHCKOTO YCMOTPEHHA.

ITpu 3TOM Cynmelickoe pa3BUTHE IIpABa OpTaHAMM
KOHCTUTYIIMOHHOTO MPaBOCYINS BO MHOTOM 3aBHCHUT
0T COLMAJIBHO-TMOIUTUYECKOTO KOHTEKCTA B KOH-
KpeTHOM rocymapcTBe. CiemyeT o0paTHTh BHUMAHKE
Ha TO, B KaKMX YCIAOBHUSIX M3HAYATbHO IOSBUIIACH
JIOKTPMHA «XUBOTO AepeBa» (OT aHII. — «the Living
Tree Doctrine») B aHIIOCaKCOHCKOM Ipase. OIHO U3
JleN, TOE BTa JIOKTPUHA Halljla BhIpaXeHUe, KacajloCh
ITPaBOCYOBEKTHOCTH XEHIIWH B TIOTUTHYECKOM cche-
pe. TaliHelil coBeT BeTmKoOpUTaHUHM HE COTJIACHIICS
C Y3KHUM TOJKOBaHWEM BepXoBHEIM cynoM KaHambl
KaTETOPHY «IHILO0», UCKTIOUMBIINM 13 €€ 00heMa JIHII
’KEHCKOTO MMona. BrICcTyImas B KaYeCTBE BILIECTOAIIEH
WHCTAHIMW, TaWHBIN COBET MOAUEPKHY, YTO «AKT O
bputanckoit CeBepHOUl AMeEpUKe KaK IIOCAKECHHOE B
Kanaze XxuBoe AepeBO, CIIOCOOHOE PACTH M PACLIK-
pATBCA B CBOMX €CTECTBEHHBIX IIpeeax. llenpio 3Toro
AxTa 65UTO TipenocTasieHye Koncrurynuu Kanane.
Kak v Bce MMChbMEHHBIEC KOHCTUTYLIMHM, OH ITOIJIEXKUT
Pa3BUTHIO TIOCPEACTBOM MCTOIb30BAHUSA U O0LIYAEB. ..
[HO He WA TOTO, YTOOBI| OIrPAHWYNBATH MMOI0XEHWS
AKTa y3KO#l ¥ TEXHWYECKOW MHTEpIpeTaAlMe, a JaTh
eMy IINPOKOoE U INOEepaTbHOE TOJIKOBaHHE .

Kax cnenctBue — BBIBJIeHHE a0CTPaKTHOTO
KOHCTUTYLIMOHHOTO fyXa BO MHOTOM 3aBUCHT OT
CYIeCKOTO MOPaIbHOTO BHIGOPA. 316Ch MOXHO
YIIOMSIHYTh M3BECTHOE BBICKA3bIBaHUE TIpodeccopa
JILLA. TleTpaXuiKoro, CYUMTABIIETO POCCHIO «1JapCTBOM
MHTYUTHBHOIO TIpaBa Mo IpeuMyLiecTsy» . 1 1o ceit
JIEHb 110 CPABHEHWIO C €BPOIENCKIM PALIMOHATIU3MOM
poccUMcKasi MpaBOBas CUCTEMA HE MOXET OBITE ITOHSITA
YacTO BHE SMOLMOHAIILHBIX npeAcTasieHnit. C Touku

2 Cwm.: Hillgruber C. Richterliche Rechtsfortbildung als Verfassung-
sproblem // JuristenZeitung. 1996. Bd. 51. H. 3. S. 118—125.

7 BeschluB des Ersten Senats vom 14, Februar 1973, 1 BvR 112/65
[Soraya] // Bundesverfassungsgerichts. Bd. 34. S. 287.

" Judicial Committee of the Privy Council, October 18, 1929
«Henrietta Muir Edwards and others (Appeal No. 121 of 1928)
v The Attorney General of Canada (Canada)» // Law Reports:
Appeal Cases. 1930. Vol. 124. P. 9.

5 Tlerpaxunukuit JI.W. Teopust paBa ¥ TocyaapcTsa B CBA3H C
Teopueil HpascTBeHHOCTU. CII6. : Crioso, 1907. T. 2. C. 618.
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3pEHMST COPA3MEPHOCTH 3TOT BEIBOJ CIPABEUTAB HaXe
U151 BAXKHEHLIMX TOCYAaPCTBEHHBIX PELLIEHWH, KOTOPbIE
Y CTAHOBSTCS TIPH MCTIOIb30BAHMY PACCMATPABAEMOTO
NMpPUHOHATA OOBIYHO IIPEAMETOM KOHCTUTYLIMOHHOIO
pa3bupaTenbCTBa.

2. Obuyue npunuunsl Npaea u AubepasbHsle UeHHOCMU

O61IMe MPUHUMMEL MTpaBa NpeaocTapiasioT Kon-
ctutynionHoMy Cyn P® 3HauuTeTbHYIO CBOOOIY CY-
JTEWCKOTO YCMOTPEHWS ¥ B KOHEYHOM CUETE TTO3BOJISTIOT
JIeNIaTh HETIPOCTOM MOpaibHBIH BEIO0Op. OMHAKO BaXKHO,
YTOOBI CITMPUTYATIN3M HE IIPEBPaTUICS B IOIYJIH3M,
KOTraa MpY NMPUHATHHN PELICHUHM B KOHCTUTYITMOHHOM
CYIOTIPOU3BOACTBE KPacHBbIC 001IHE Dpa3sl CKPBIBAIOT
OT aJpecaToB HCTUHHBIE MOTUBHI CYAEHCKOTO ITOBEIE -
HUS W TnaBHBIA cMbeich Koucetntyumun P®. [IInporta
cynebHoi nestensHocTy KonetntyinonHoro Cyna P
OTIPaBIAaHa B CBSI3K C HEOOXOAMMOCTBK) OCYLIECTBICHUS
HOPMOKOHTPOJISI pellieHNI WHEBIX BeTBEel BJIACTH W B
KOHEYHOM WTOTE CACPXVBAHUS HEU30EXKHOTO TIPON3-
BOJIA TOCYJApCTBa.

Takue BBIBOIOBI MOATBEPXKIAET IBOJIOUNS HUIACH
copa3MepHocTH. M3HaUanbHO OJAHHBIH MPUHIIUI
BBINOJIHAN Ju6GepaibHyI0 PYHKIMIO, TIpEeICTaBIISAS
c000f KOHCTUTYUMOHHOE CPEACTBO OTPAaHUYCHHSA
TOCYIapCTBEHHOM BJIACTW B LE/SX TaApaHTUPOBAHUSI
cBoOonbl. Takas HyHKUIHNA COPa3MEPHOCTY BBITEKAET
U3 WCTOPHYECKOHN XapaKTEePUCTUKH KIIACCUUECKHUX
KOHCTUTYIIMOHHBIX aKTOB, BO3HUKIINX B CBA3U C
HE0OXOTUMOCTHI0O MUHVUMU3NPOBATh FOCYIAapCTBEH-
HO€ BMELIATENILCTBO B IyXe KOHLieNuH laissez faire.
Ceituac nubepanuaM XOTsi U HE CTOJTb TIOTIYJISIPEH, HO
COXpaHAET CBOU TO3UIIUM B KOHCTUTYIIMOHAJIN3ME,
TMoka3aTeJbHO B 3TOM OTHOIIEHWH HAWMEHOBAHUE
HelaBHO BeNIenwell B OKchHOpACKOM U3IATEILCTBE
MoHorpaduu Aunpama Illaito [Andras Sajo] u Pe-
Hatel Yuti [Renata Uitz] «KOHCTHTYLIHS cBOGOIBI»
(2017 ). O6panias BHUMAHNE HA HEYIa4M W HEemo-
MYSITPHOCTH JIMGE PAJIbHOTO TTOIX0/IA B TOCTCOBETCKUX
CTpaHax, WIMPOKOE Pa3BUTUE TIOTY/ITU3MA U TTPUTSITA-
TEeJIBHOCTh aBTOPUTAPU3MA KaK ITPOCTOrO pPellleHUS
CJIOXHBIX ITPO0JIeM, BEHTEPCKHUE YIeHBIE TTOMUepKIBa-
JOT, 9TO «HEOXNIAHHO XPYIIKOCTh KOHCTHUTYIIHOHHOM
JIEMOKPATHU CTaja ICHOU npobJieMol, 1 €€ Kpax CTall
peanbHBIM clieHapHueM. KoHcTUTyIUS ¥ AeMOKpaTus
MOBEPHY/IMCH APYT MPOTHB APYTa, KOTIa KOHCTHUTYIIHS
MOXET OBITh UCTIONB30BAaHA AJIS1 TOTO, 4TOOLI 3a0bITh,
YTO €€ NMepBOHAYAIbHOE U HanboJIee BAXKHOE TPETHA-
3HAYEHHUE COCTOUT B IIPEAOTBPAIEHUY JECTIOTU3MA» .
N3navasibHast GyHKIHMS COPa3MEPHOCTH TaKXKE CO-
CTOSUIA B HPEAOTBPAIICHUN JECTIOTU3MA, MHEIX aHTH-
KOHCTUTYLHMOHHBIX TTPOSBIIEHUH Maxke CO CTOPOHBI
JIEMOKpaTHYeCKH U30paHHBIX OPraHoB Biactu. OTHaKo
JAHHBIN IIPUHIIUIT MOXET UCIOJIb30BAThCA HE MO Ha-
3HAYEHMIO WJIM B IPSIMO NPOTHUBOIMONOXHBIX LIEJISIX.

% Cwm.:SajoA., Uitz R. The constitution of freedom: an introduction
to legal constitutionalism. Oxford : Oxford University Press, 2017.
483 p.

77 Ibid. P. 2.

Kax ocTpriit ckanbnesas y OMBITHOTO XVPYpra CIacaer
KW3HU, TOT Xe MEIUIIMHCKHUIT MHCTPYMEHT B PyKax y
3aKOPEHEN0TO MPECTYMHUKA WIIH HEOCBEIOMIEHHOTO
HOBHYKA MOXET CTaTh OPYIUEM MPECTYILUICHMS,

d. ononnumensHas nezumuMHOCM b KOHCHUMYUUOH-
HO20 npasocyous

ITo cpaBHeHMIO ¢ 3aKOHOZATEILHBEIMU OpPTaHAMM
KOHCTUTYLIMOHHAS! IOCTUIUS 06J1af0aeT, o KpaHel
MEpE B NTIEPBOM NIPUOIMKEHUH, MEHBIIEH JTETUTHM-
HOCTBI0. B IeMOKpATUYECKOM TOCYIapCTBE HapIaMeHT
IOXEeH NPEeACTaBIATh UHTEPEeChl GOMBIIMHCTBA CO-
LMAJIBHBIX TPYNI U OCYLIECTBISTH BBIPADOTKY IMO-
JIUTUYECKYU OTBETCTBCHHEIX PELICHUN B CNEUNabHON
TpoLeaype, BKI0Yas BO3MOXHOE TIpeobpa3oBaHue
KOHCTUTYHIMOHHLIX HOPM C YIETOM COIVANBHBIX H3ME-
Henuit. ¥ Korcturyrontnoro Cyna P®, mpusBanHoro
TOJKOBATh OTKPHITHIE TIO COAECPKAHUIO TTOJIOXKEHHUS
Kouctutyniuu P®, uMeeTcs B 9TOM CMBICIE OTPaHH-
YEHHBI — B CPaBHEHUU C NapjlaMEHTOM — apceHal
TIPABOBBIX CPEACTB, CITIOCOOHEIM IMTOBJIMSTEL HA TIETHTHM -
HOCTB €T0 PELIEHUH.

ObOpanierne K oOIUM NPHUHLIUIIAM [IPaBa Kak
BHEIIHEMY aBTOPUTETY B HEKOTOPOM CMBIC/IE CITYKHUT
JOTIOTHUTE/IbHOM «ITPUBHJIETHEH» B OTCYTCTBHE Y CyAa
TIPSIMOTO 1EMOKPATUYECKOTO MaHaTa OT HaceJIeHHUS.
B nporiecce KOHTpos pemIeHH 3aKOHOATENS, TTOJTY -
YaIOIIETO TTOICPXKKY HETIOCPEICTBEHHO OT u3bupare-
Jeii, apryMeHTaLus IIPpaBOBOM TTO3WLIMY C OITOPOi Ha
«BHELIHUE» UCTOYHUKHM J00aBsseT KOHCTUTYIIMOHHO-
My Cyny P@ ncKoMoit TETUTUMHOCTH B IEHCTRYIOLIEH
CHCTEME Pa3NieNieHUsI BlacTe.

Brisojg,

Takum 06pa3oM, T TOKa3aTENHCTBA CYIIECTBO-
BaHMUS KOHKDETHOTO 00NIETro MpUHIMIIA IIpaBa B
CyIeGHOM pa30oNpaTeTbCTBE MOKET OCYHISCTBIIATHCS
CPaBHUTEBLHO-TIPABOBOE MCCIIeA0BAHWE HauboJiee
PAa3BUTHIX MPABOBBIX CUCTEM C OLIEHKOY JOCTIKEHHS UX
KPUTUYECKON MacChl M COBMECTUMOCTH C XapaKTEPOM
pa3pelracMoro cropa.

151 poccHtcKOT0 KOHCTUTYITHOHHOTO MTPAaBOCYIHSA
0o0mIMe IPUHUWIBI NPaBa KaK HeluMcaHble IpaBuja
CJIOXHBI B TIPUMEHEHH U B CUJTY FOCTIOACTBA MTO3UTHBU3-
Ma. [Ipu 3akoHomateThHOM (DUKCAIMU TIPUPOIA ITUX
NPUHIIUTIOB He MeHseTcsi. HapoTuB, OT THIIOTETH-
YeCKOW MO3UTHBHOM NETATU3AMK OOIIME TPUHLIM B
MpaBa CKOPEee BCETO ObI aXKe MOTEPSUIY U 0KA3a/IKCh HE
CTOJIb BOCTpeOOBaHHBIMU Y cyaeit. M13-3a abCTpakTHOTO
XapakTepa HOPMATUBHOE COEPKAHUE ITUX TPUHIIMTIOB
YaCTO HEYJIOBUMO, HO COCTABJISIET HE TOIIBKO HEMOCTA-
TOK, HO ¥ HEOCTIOPUMOE JOCTOUHCTRBO.

OpraHaM KOHCTUTYIIMOHHOTO MPaBOCYIUs oOLIMe
MPUHLIMIIBI TIPaBa MPeaoCTaBASIOT HEOOXOAMMYIO CBO-
60Iy YCMOTpPEHMS W DOTIOJIHUTEILHYIO OTOPY BO B3au-
MOOTHOIIEHUSAX C 3aKOHOAaTeNeM (MHBIMYU OpTaHaMU
BJIACTH). B CIIOXKHBIX Hesax oOIMe MPUHITUITET TpaBa
CIYyXaT HE TOJbKO MacINTab0M KOHCTHUTYIMOHHOTO
CyneOHOTO KOHTPOJIs, HO 00€CTIEYUBAIOT YCTAHOBIIEHUE
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OTHOCHUTEJILHOTO BECa MEXITy YaCTHBIMU U ITYOJIMIHBI-
MK MHTepecaMu. Takol MeTOmONOTUYECKUN npueM
CYAECKOTO B3BEHIMBAHUS, SIBISIONIUNACS 3]IEMEHTOM
COpPa3MEPHOCTH, IEMOHCTPUPYET CUCTEMOODPA3YIOIIHIA
XapakTep 0OIINX TIPUHIIMIIOB NIPaBa.

OTH NIPUHLUINEI Ha (POHE TOKTPHHBI KOHCTUTYLH-
OHHOW MIEHTUYHOCTH OTPaXaloT HEOOXOOUMBIM HIea-
JIVI3M 10 TTOBOJY CYIIIECTBOBAHHWS YHUBEPCAbHBIX LIgH-
HOCTe! B ipaBe. B KOHeYHOM UTOTE OOIIINE TPUHIIMITHI
NpaBa NOATBEPKAAIOT KOHCTUTYIIMOHHYIO MAKCHMY O
BBICLLIEH IIEHHOCTH YeJoBeKa U MepBUYHOCTH (6a30-
BOM LIEHHOCTH) DYHIAMEHTATLHBIX MHAMBUIYATBHEIX
csobon. s Konctutyunonsoro Cynga PO ot npuH-
LIVTIbl UTPAIOT KJTIOUEBYI0 MHCTUTYLMOHATLHYIO POJIb B
K44ECTBE CPEACTBA IPABOBOM OXpaHBl KOHCTHTYIIHOH-
HOTO CTPOSI, B TOM YHCJIE OT COMHUTEJIBHBIX PEIICHUM
BBICHIHX TOCYIAPCTBEHHBIX OPTAHOB, JaXe €CITU OHU
MOTHBUDPYIOTCA HEOOXOAMMOCTBIO AOCTUKEHUS BaX-
HBIX TTYOJIUYHBIX LeJIeil.
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TEOPUA U TTPAKTUKA KOHCTUTYLHMOHHOTI'O TTPABOCYAMA

Koncruryunonnnsie Tpe6oBanus K a3biky

HOPMATHBHBIX aKTOB

Pepazos Muxann Apkaavesny,

npenogasatesib Kadeapbl KOHCTUTYLIMOHHOTO Npapa

Canxrt-IleTepOyprekoro rocygapcTBeHHoro yuusepcurera (CII6TY)

m.revazov@spbu.ru

KOHCTUTYIMOHHEIM MMPUHIINI paBeHCTBA MOJIPa3yMEBAET, YTO MPaBOBasi KOMMYHHKAlKs, OCHOBaHHAs
Ha HODMATHBHOM aKTe, HeBO3MOXHA, €CJTN TEKCT HOPMAaTUBHOTO aKTa He HO3BOJISET aJIpecaTaM aKTa eIMHO-
06pa3HO MOHMMATh €TO COIEpXaHUe. APecaTsl HOPMAaTHBHOTO aKTa LOJIKHbBI BOCTIDHHMMATh €TO B Npedesiax
ONpeeNEHHBIX TPAaHUIax, GOPMHPYEMBIX LIEJIBbI0 3aKPEIie HYsl HOPMATHBHOTO I0JI0XKeHNs. He4€TKOCTh TaKnX
TPaHMIl, HEBO3MOXHOCTL WX OTpeldeSieHUsT IPUBOAMT K CUTYAllMV TIPaBOBOW HeoTpenenéHHOCTH. B manHoM
paboTe clie1aHa TONbITKA ChOPMYINPOBATL OCHOBHBIE KOHCTUTYLIMOHHBIE TPEOOBAHUS K SI3bIKY HOPMATHUBHBIX
aKTOB, TIPM 3TOM KOHCTUTYLIMOHHBIE ITOJOXEHUS PACCMOTPEHBI KaK UCTOUHUKY TpeGOBaHU K S3BIKY HOpMa-

TUBHBIX AKTOB.

KitroueBnie cJIoBa: IPUHIIUIT pAaBEHCTBA, IIPABOBAs OMPeeIeHHOCTh, 0¢UIIMaNbHOE ONTy0JINKOBaHHE, TOCY-

MapCTBEHHBINA S3BIK.

Koncmumyuuonnwtil npunyun pasencmea,
mpebyrowuil onpedeseHHOCIIL MEKCMO8
HOpMAMuGHbIX AKMOE

Koucturyims P® pu. 1 ct. 19 3akpenisieT nprHLNMI
paBeHcTBa. ConepXaHue 3TOr0 KOHCTUTYLIMOHHOIO
TIPMHIMIIA BKJIIOYAET B ce0d OOMBHIOE YMCIO Pa3Iny-
HBIX acleKToB. JJaHHEBIH MPUHILIMIT COOEPXKUT B cede U
TpeGOBaHMA, KOTOPHIE HAMIPABIEHBI HA TOCTHXEHUE
COCTOSTHMST PABEHCTBA.

PaBeHcTBO 0GeCcieUMBaeTCA Pa3IUYHLIMHU CIIOCO-
6aMM, HO OTHUM W3 BaXHEWINNX CPEAU HUX SABJSIETCS
JOCTIDKEHWME eIMHOOOPA3HOTO MPUMEHEHUST HOPMATHB-
HBIX MpaBoBEIX akToB (mamee — HITA). Hopma npasa
JoJixHa OBIThH 3akpenneHa B HITA takum obGpasom,
YTOOEI e€ TPUMEHEHUE OBLTO TIPEACKA3YEMBIM U OJHO-
00pasHeIM. 119 TOCTHKEHUS TaKOW TIPENCKa3yeMOCTU
TTpUMEHEHUS HOPM TIpaBa cJeayeT 00paTUTL BHUMaHUeE
Ha VX TeKcTyanbHoe 3akperuieHne B HITA. I3 npuHum-
TTa PaBeHCTBA BRITEKAET KOHCTUTYIIMOHHOE TpeboBaHUE
OTIPEEeICHHOCTH ITPAaBOBBIX HOPM, a CJIEIOBATENBHO, U
TpeboBaHme onpeaeneHHocTH TekeToB HITA.

KoucturyunoHuuei Cyn PO akueHTUPYET BHU-
MaHHe Ha MPUMEHEHUH NMPUHLKNA OTPEAEICHHOCTH
K 0CODEHHOCTSM TOW OTPAaCiy TpaBa, HOPMBI KOTO-
po¥t CTanmy TIPeaMETOM e€ro paccMmoTpenus'. OmHako
Koncruryuwonnsnit Cyn PO ynensieT 3Ha4UTENNBHOE
BHYIMaHMe ¥ TIPOUCXOXICHU IO TPeOOBAHUSI OTIPEIETCH-
HOCTH TEKCTa HOPMATHBHOTO aKTa, a TaKXe colepXka-
HMIO JaHHOTO TpeGoBanus. Tak, KOHCTHTYLIMOHHBIA

' Cwm., nanpumep: ITocranosnenne Koncrurynnonroro Cymna PO
ot 28 maprta 2000 . Ne 5-T1 u INMocranosnenue KOHCTUTYLIMOH-
soro Cyna P® ot 20 despanst 2001 & No 3-TT // CI1C «Kohncyns-
TaHT[L1ioc».

Cyn PO B cBOE# ITPAKTUKE TIBITACTCS YCTAHOBUTD TPE-
0OBAHUS K Ka4eCTBY 3aKOHOB, UCXOAsI N3 TOJTKOBaHMS
TPaAMUMOHHBIX KOHCTUTYIIMOHHBIX IPUHIUIIOB U
001IeNIPaBOBEIX MPUHILIMIIOB. B paMkax Takoro mojg-
Xxofa TpeboBaHMe TPABOBON OMpeNeHeHHOCTH GBUTO
ycraHossieHo KoucturyunonneiM Cynom PO B Kaue-
CTBE OJHOTO M3 ACMEKTOB KOHCTUTYLIMOHHOTO MPHUH-
LIMITa BEPXOBEHCTRA MpaBa, M Been 3a DeepanbHbBIM
KOHCTUTYIIMOHHEIM cynoM lepMaHnu ob11ienpaBoBoi
KPHUTEpHIA OTIPe N IEHHOCTH, ICHOCTH, HEIBYCMBICTICH -
HOCTH IIPABOBOM HOPMBI OBUT MTPU3HAH BHITEKAIOLIUM
M3 KOHCTUTYIIMOHHOTO ITPUHIIMIA PAaBEeHCTBA BCEX
nepej 3aKOHOM U CyIOM?,

Cympsi Konctutynmonnoro Cyna PO T'A. Tamxues B
CBOUX pabOTax OTMEYAET, 9TO HIf 3AKOHO/TATEILCTRY, HY
TOKTpHWHE He N3BECTHO TAKOE TTOHATHE, KAK «KaYeCTBO
3aK0Ha», KOTOPOE coAepkano Obl B cebe CTaHAApTHI
Ka4ecTBa 3aKOHOMATeJIbHBIX TeKCTOB’. Bompocom
KPHUTEPUEB «KaueCcTBA 3aK0oHa» 3aHuMaeTcsd U ECITY.
A.1O. Anmatopues, anannsupys npaktuky ECITY, npu-
xoauT X BeiBoay, uTo ECITY Ha ocHoBe KoHBEHLINN O
3allMTe TIPaB Y€I0BEKA U OCHOBHEIX CBOOOL BHIBOIUT
JIBa OCHOBHBIX TpeOOBAaHMS K KAYeCTBY 3aKOHA — JI0-
CTYIHOCTL ¥ Tipeackasyemocth?. ECITY mpenckasye-
MBIM CYMTAET U TOT 3aKOH, KOTOPHIH 6€3 pa3bsiCHEHWS

2 Tamxwues I'A. TIpuHLIMII TIPaBOBOI ONPedeIeHHOCTY U POJIb CY-
IIOB B €10 ofecneueHuH. KavecTBo 3aKOHOB C POCCUHCKOM TOY-
Xy 3peHns // CpaBHUTEIBHOE KOHCTUTYLUHOHHOE 00O3peHUE.
2012. Ne 4. C. 18—19.

3 Tamxe. C. 21.

4 Amaropues A.HQ. KpuTepuu onpe/ieIeHHOCTU YIOJIOBHOTO 3a-
KOHa B TipaxTHke EBponeiickoro cyna mo npasaM 4ejaoBeka //
Ob6ecrieueHre Mpas ¥ CBOOOJT YeJIOBEKAa B COBPEMEHHOM MHUDE :
Mmarepuansl KoHdepenuuu : B4 4. 4. 3. M., 2017. C. 151.
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TEOPVIA U TTPAKTHUKA KOHCTUTYLIMOHHOT' O ITTPABOCYAUA

TpodeccHoHaIa He OyIeT MOHATEH IPOCTOMY JIMILY.
Ho xak otMedaet cam A . JO. Anatopues, ECITY orpa-
HUYHBAaeT KPUTEPHU# TPEeICKa3yeMOCTH 3aKOHa CYOhb-
€KTUBHLIMH TTPH3HAKAMH aJipecaTa HOPMBI, peajn3yst
MIPUHIIKII «3aKOH JIJI MPO(eCCHOHAIOB» .

Koncruryiimounsiii Cyn P B cBOMX pelIeHUsIX
HEOIHOKPATHO YKA3BIBAJI HA TO, YTO B CHJTy NPpUHLIANA
PaBEHCTBa BCeX Tepel 3aKOHOM W CYZOM 3aIlpeTHl U
HMHBIE YCTAHOBJIEHMSI, 3aKpeTUIsieMble B 3aKOHE, TOJDKHBI
OBITh OINpeAcIeHHEIME, SICHBIMU, HEIBYCMBICICHHDI -
mu°. B cBOI0 0uepeib, HEOTIPEAEEHHOCTD COAEPKAHUS
MMPaBOBOM HOPMBI JIOIMYCKAET BO3MOXHOCTh HEOTpaHU ~
YEHHOTO YCMOTPEHHsI B MPOLIECCE MTPABOTTPUMEHEHUS
¥ TEM CAMBIM HapylIaeT IIPUHIMIT pABEHCTBA, 4 TAKXKE
TIPUHLMIT BEPXOBEHCTBA 3aKOHA.

Kpurepuit onpeae e HHOCTH MPaBOBOI1 HOPMBI KAaK
KOHCTHTYIIMOHHOE TpeOOBaHHME K 3aKOHOAATEI0 ObUT
cOpMYITMPOBAH, KaK YKa3bIBaeT caM KOHCTUTYLIIOH-
ueiit Cyn PO, B 1995 r? TpeGoBaHMe OTIpeaeIeHHOCTH
B JINTEPATYPE BBIBOAUTCS TAKKe M3 KOHCTUTYLMOH-
HOTO TIPMHIIWIIA BEPXOBEHCTBA MpaBa WX NMPUHLUNA
MpaBoBOro rocydapcrsa’. MHorma ykaseiBaeTcsi, 94To
TIPHHIIUIT OTIPeIeJICHHOCTH «OblJT BRIBEAEH VCXOMAS U3
0BIIETIPAaBOBOTO MTPHHIINIIA IOPHIMIECKON OTBETCTBEH -
HOCTH, ABJSIONIETOCS, B CBOIO OYepedb, Pa3BUTUEM
KOHCTUTYHMOHHOTO IPUHUMIIA PaBEHCTBA BCEX Hepen
3akoHOM»'°. M.B. TlpecHIK0OB BHIBOAUT TpeOOBAHHE
OIpeie/IEHHOCTH ITPaBa U3 KOHCTUTYIIMOHHOTO NPUH-
LKA CIIpaBeyIMBoCcTH !, BaxXHOe 3HaUYeHWE UMEET TO,
YTO MPUHIIMI PaBEHCTBA IOYTH BCETIa Ha3bIBaeTCs B
KayeCcTBE MCTOUHMKA TPEOOBAHMS OIPEACICHHOCTH
TEeKCTa NMPaBOBHIX aKTOB. BbuTo OB OITMOKOMN YTBEPXK-
JI4Th, YTO TPeOOBAHKE ONPENeIeHHOCTH HE IMEET CBSII3N
¢ TIPMHIIMIIOM IIPABOBOTO TOCYAAPCTBA, BEPXOBEHCTBA
MpaBa ¥ APYTUMU KOHCTUTYIIMOHHBIMY MPUHITUTIAMH.
DT10 00YCIOBIECHO TEM, UTO OTU IPUHUIMIIB He Cylle-
CTBYIOT OTHEJILHO B BaKyyMe€, OHHM B3aMMOCBSI3aHEI.
Ho peanu3auust ”MeHHO NMPHUHINUIIA PAaBEHCTBA MO-
poxXaaeT TpeOOBaHUE OTPEHEIEHHOCTH TEKCTAa HOP-
MATHBHBIX aKTOB.

ToBOps O TOM, YTO MPUHLUI PaBeHCTBA TPeOy-
eT ONnpele/IeHHOCTH TEKCTA HOPMAaTHUBHBIX aKTOB,
HeoOX0INMO OIpede/inTh, KOMY 3TO TpeOoBaHUE
agpecoBano. OUeBUAHO, YTO TPeOOBAHKE OIIPEACTIEH -

5 Tamxe. C. 152.

¢ Tlyakr 4 Iocranowienuss KoHcrutyuymonHoro Cyma PO or

27 man 2003 & No 9-T1 // CIIC «Koncynsraut[lmoc».

Tlocranosnenue KoucturyumonHoro Cyna P® ot 15 urong

1999 &. Ne 11-IT // CIIC «KoHcynsranTIImioc».

8 Tlocranosnenue Koucruryumonnoro Cyma P® ot 25 anpens
1995 . Ne 3-TT // CTIC «KoncynsranTITmoc».

% Tepexuna A.Il. [IpaBoBbie NPUHIUNE HATOTOOOGIOXCHUS //
®urancosoe npaso. 2012. Ne 5. C, 35.

10 Konwu JI.B. KOHCTUTYIIMOHHBIE NPUHLIMAEL YCTAHOBASHUS Ha~
JIOTOBOI  06A33HHOCTH: PETPOCTIEKTURA OCHOBOTIONATATOIINX
akroB KoncruryimonHoro Cyma Poccmifckoit @egepauyy B
coepe Hatoroobmoxenus // Hamoru. 2016. Ne 24. C. 12.

'l TIpecusiko M.B. KoHCTHTyUMOHHasi KOHUEIILUHUST NMPWHUMIA
cnpaseaiuBocty / mog, pen. [.H. Komkosoii. M., 2009. C. 20.

HOCTH OOpalleHo NMpexXIe BCero K 3aKOHOAATENIo,
KOTOPBI} co3aaeT TeKCT HOpMBI. KTi MOXXHO CKa3aTh,
YTO 3TO TpeOOBaHME K TEKCTY HOPMEI. HOpMAaTUBHEIM
NIPaBOBOM aXT HAXOIWUT CBOE BOIUIOMIEHMe BCeTHa B
(bopMe TEKCTOBOTO JOKYMEHTAa. DTO O3HAY4ET, YTO
JUIST COOTBETCTBHS TPEOOBAHUIO OIPEIEIeHHOCTH He-
00X0A1MO B TEPBYIO0 0YePEIb UCOIb30BAThb A3HIKOBEIE
cpenctBa. To ecTb 370 TpeGOBaHME K SI3BIKY HOPMATUB-
HEBIX aKTOB, C TIOMOIBI0O KOTOPOTO U CO3[AeTCH CaM
TEKCT aKTa.

Koucturyunonusiit Cyny P® nniTaeTcd HaliTH
KPUTEPHUH ONPEACICHHOCTH, KOTOPBIE MIO3BOIHIH OB
OIIEHMBATh COOJIIOIeHUE TPEOOBAH NS OTIPEAeIEHHOCTH
TEKCTOB HOPMATUBHBIX aKTOB. O0006111as1 HECKOJIBKO €T0
BBICKA3BIBAHUI 110 3TOMY TIOBOIY, MOXHO OTMETHUTE,
YTO OMHUM M3 TAKHMX KPUTEPHEB SIBIISICTCS CEAYIONIce
MOJIOXEHKE: TI000e HOPMATUBHO 3aKpeTJIeHHOe Mpa-
BIUJIO ITOBEIEHUS OIKHO OBITh Y€TKO OTPEIETeHO B 3a-
KOHE, KaK ¥ MEPHI OTBETCTBEHHOCTH 33 €T0 HapyILIeHHE,
Tpy 5TOM TekcTa HOPMBI JOJDKHO OBITH JOCTATOYHO
IUISL TOTO, YTOOBI KaXIBI MOT 3aKPEIUIEHHOE B HEW
MPaBUIO MOBEOCHUS TIOHATh M IEHCTBOBAThL B COOT-
BeTCTBUYM ¢ HUM. HopMa JomKHa SIBAATBCS JUTST KAk~
JOTO «IpeacKazyeMoi». JloTycKaeTcss M MpUMeHeHue
HOPMEI B COOTBETCTBUU C TEM TOJIKOBAaHMEM, KOTOPOE
nan et cyn. Ho 3necs HE0OX0IMMO 3aMETUTE, UTO, ECITN
NIPUMEHEHHE HOPMEI Oe3 ee CcyneOHOro TOJIKOBAHUS
HapylllaeT NPUHLNI PABEHCTBA, MTOPOXIAT CUTYAIUIO
HEONpPEeIeIeHHOCTH, TO TAKOe CylIeOHOe TONKOBaHHE
€CTh He UYTO HHOE, KaK CIOCO0 YCTpaHEeHHS HEOTpeae-
JICHHOCTH, BEI3BAHHOM HECOBEPIIIEHCTBOM TEKCTa HOP-
MBI. MOXXHO cIenath BEIBOMI, YTO KOHCTUTYIIMIOHHBII
Cyn P®, onucwiBasi KpUTEpUi ONPENETEHHOCTH,
yKas3aJ TakoKe ¥ Ha CIToco0 yCcTpaHeHHsT HeollpeneaeH-
HOCTH, He TpeOyIomunit usMeHeHus Teketa HITA,

Bomnpoc o ToM, MpeabsAB/IsAET JIM IPUHIINT OTIpENe-
JIEHHOCTH TPeBGOBaHMS TOJBKO K KAYeCTBY TEKCTYaIb-
HOTO BOILTOIIEHHS HOPM WJIM M K IPaKTUKE WX IPU-
MeHEeHMsI, TTOTHUMAJICI HEOOHOKpaTHO. OTMeyaeTcs,
yro ECITY m3HavanbHO NMPpUMEHS 3TO TpeboBaHMe
MMEHHO K TEKCTY 3aKOHa, HO B [ieJie «KpiociieH TpoTHB
®pannun»'? Cyx npunres K BEIBOLY, YTO IIOHATHEM
«3aKOH», MCTIOb3yeMBIM B EBpoIeicKoii KOHBEHUIM U
0 3alINTe NPaB YeJIOBeKa ¥ OCHOBHBIX CBOOOI, OXBa-
THIBAIOTCS KaK ITO3UTHBHBIN 3aKOH, TaK W cyaebHasi
npakTuka’®,

«HeomHO3HAYHOCTh, HEYETKOCTh M MPOTUBOPE-
YUBOCTH MPABOBOIO PEeryJIUpPOBaHUSA MPENITCTBYIOT
afleKBaTHOMY YSCHEHHIO eT0 COACPKAHMS, JOIYCKAIOT
BO3MOXHOCTb HEOTPAHUYEHHOTO YCMOTPEHHUS B TIPO-

liecce IIpaBONPUMEHEHMS, BEOYT K IIPOMU3BOY U TEM

2 Tocranoeienue Espomeiickoro cyma mo IpasaM 4denoBeKa
«Kprocaen (Kruslin) npotus ®@panuuu» ot 24 anpens 1990 & //
Espormeifckuii cya 1o mpapaM yestoBeka. M30paHHbIe pereHus.
T. 1. M., 2000. C. 515.

1 Tamxues I'A., Kosaienko K.A. Ilpununn npaBoBoit onpemne-
JICHHOCTH B KOHCTUTYLIMOHHOM TpaBoCymuu // 2KypHan KoH-
CTUTYLLIMOHHOTO npaBocyaus. 2012. Ne 5. C. 13.
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TEOPUA U TTPAKTUKA KOHCTUTYLIMOHHOI'O ITPABOCYAUA

CaMBIM OCIA6ISIOT TApAHTUHM 321U THl KOHCTUTYLHOH -
HEIX [IPaB ¥ cBOOO» . YUMTHIBAS TaAKWE CYHIECTBEHHBIE
OCAENCTBHMS HapyllleHHs TPeOOBAHUS ONpeae/ e HHO-
CTH TEKCTa HOPMATHBHOTO akTa, KOHCTUTYITMOHHbIH
Cyn P® HeogHOKPATHO OTMEYAIT, YHTO BBISIBJICHHOTO
HapyleHUs TpeGoBaHMS OTIPeieIEHHOCTH YKe TOCTa-
TOYHO ISl JUCKBATH(HUKAIIUY HOPMBL.

Koncmumyuyuonnoe mpebosanue
00a3ameabHo20 OnyOAUKOBAHUS NOHAMHBIX
045 adpecanos HOPMAMUBHLIX AKINOE

HopMaTtuBHBIE TPaBOBBIE aKTHI TOIKHBI OBITh OhU-
MaJIBHO OIy0mmKoBaHbl. HeomyOauKoBaHHEIN B ycTa-
HOBJIEHHOM ITOPsIIKE aKT B COOTBETCTBUM € 4. 3 cT. 15
Koucturymuyn PO mpuMeHAThCS He MOXeT. BepXOBHBIN
Cyn PO maxe crieuMajibHO AETall OTOBOPKY O TOM, UTO
HeonyOonuKoBaHHe HITA He MOXET OBITH MOJIOXEH
B 000CHOBaHUE TIPUHUMAEMOrO CYIOM pelleHus’.
BerynieHue akTa B CHUTY CBA3BIBAETCS UMEHHO C 0U-
LMaTbHBIM ONyoMKoBaHHeM. IToaToMy HE0OXOOMMO
ITOHSITh, YTO UMEHHO 03HaYaeT OhUIINATEHOE OITyOIn-
KOBaHMeE U KaKHE 11eJTH JOCTUTAIOTCS 3TO NMPOLIETypOA.

HeobxomuMocTh 0DHIIMATBHOTO OMyOANKOBAHUS
HIIA B cooTBeTCTBMM € TTo3ULMeN KOHCTUTYLIMOHHOTO
Cyna P® BrITeKaeT U3 TpeOOBAaHHM ONPENEICHHOCTH,
SICHOCTH, HEOBYCMBICJIEHHOCTH NMPaBOBOW HOPMBI
¥ ee COTJTAaCOBAHHOCTH C CHCTEMOM [I€HCTBYIOLIETO
NPABOBOTO PErYJUPOBaHMSA, BRIBOIVMBIMH U3 KOH-
CTATYUHOHHBIX NPWHIIAIIOB IIPABOBOTO IOCYIapcTBa,
BEPXOBEHCTBA 3aKOHA, IOPUINUYECKOTO PABEHCTBA U
CTIpaBe I INBOCTH 'S,

Kaxk u3BecTHO, He3HAHME 3aKOHA HE OCBOOOXIAET
OT OTBETCTBEHHOCTH. DTO KJIACCUYECKOE BHIPAXEHUE
JOKHO TTOHWMATBCS CeroiHsI TAKKM 00pa3oM, YTo
3aKOH JOCTYTIEH U1 KaXI0ro — OH OMyOIHWKOBAH B
Hagexailei oopMe, a 3HAYNT, KaXKIbI MOXET C HUM
O03HAKOMUTRCS. VICX0a M3 3TOro IMOApa3syMeBaeTcs,
YTO 3aKOH M3BECTEH BCEM, U BCE OEWCTBYIOT B COOT-
BETCTBUU ¢ ero TpeboBanmsiMU. A.A. Tunne Ha3zBan 310
«IIPe3yMITIMEN 3HAHUS 3aKOHa». DTY [IPE3yMITIINIO OH
OIpenesIni KaK «IpearnooKeHNe, YTO HaUIeXKalIuM
00pa3oM OMyGIMKOBAaHHBIN 3aKOH M3BECTEH BCEM M C
MOMEHTA BCTYTUICHUSI €TO B CIJTY IMTOIJIEXKUT COBTIONE-

4 Cepresuns C.JI., Bymes E.A., Kysneuos JI.A. Ipunuun npa-
BOBOW OMPCAETEHHOCTH: HCKOTOPLIC MOaXoxsl KowcTurymm-
onnoro Cyma Poccuiickoit @enepanuu v Esporneiickoro Cyra
10 TIpaBam uesioBeka. CpaBHUTEIBHO-NIpaBoBOM aHamu3 [locra-
Hosnenusi Koncruryumontoro Cyna Poccuniickoit @enepanvn
ot 23 mag 2017 roga Ne 14-T1 u TlocranosneHust EBponeiicko-
ro Cysma no npabam JejoBeka oT 28 mapta 2017 roga mo neny
«3.A. n apyruie ipotuB Poccyn» // KypHasl KOHCTUTYLINOITHOTO
nipasocymust. 2018, Ne 1 (61). C. 32,

ITynkr 6 IMocranosnenus [lnenyma BepxosHoro Cyma P® ot

31 oxts0psa 1995 . Ne 8 «O HEKOTOPBIX BOIIPOCaX MPYMEHEHHUs

cymamu Koucrutyuuu Poccuiickoit @enepaunn npu ocyuecr-

Baennn pasocymust» // CTIC «KoncymsrantIlmocs.

6 yp-Tpyxanosuy JI.B. FOpumudeckoe comepXaHhe CUCTEMBI
MEKIYHAPOIHBIX IOrOBOPOB, (bopMupyioix EmmHoe skoHO-
MHUecKoe TpocTpaHcTBo Poccun, Benapycu w Kazaxcrana //
CIHC «Koncyavrantllmoc». 2012.

HHIO BceMM» 7, DTO 03HAYAET, YTO JIIS AEMCTBHUS TAKOM
MPE3yMITLMM HEOOXOANUMO, YTOOH 3aKOHOJATE/Tb HE
TOJILKO IIPMHSIT aKT, HO ¥ TIPEJOCTAaBH/I BO3MOXHOCTh
KaXXIIOMY IpaxkIaHUHY 03HAKOMUTBCS C COMEPKaHUEeM
370r0 aKTa. A.C. ITuroakuH oTMedaert, 4YTo MPpe3ymI-
1IMsI 3HAHWS 3aKOHA BKJII04YaeT B cebst TpeboBanue
MOHATHOCTH 3aKOHA BCeM rpaxnaHaM'®. Baxueiiee
3HAYeHVe MMEET MMEHHO JOHEeCeHUE IO a/IpecaToB
COIepXaHHUsI HOPM, a He YBEIOMJIEHUE O NPHHSITUN
TeX VIIM MHBIX HOBBIX JToJokKeHUI. COOTBETCTREHHO,
3aKOHBI JIOJIXHBl CONEepXaTh YeTKUE U TTOHATHBIE
HopMbI®. IIpakTrKa 3aKOHOIATE, TbHOU MEATETBHOCTH
HexoTopsix mTatoB CIIIA meMOHCTpUpYET, YTO MO-
TYT MCHOJIB30BATECS M HEKOTOPBIE OPYTUE TTOAXOMHI.
Tak, TpeOGoBaHMsS K MOHATHOCTH $13bIKa, HA KOTOPOM
HU3JIOXKEH IOPUAMYECKUIT TOKYMEHT, MOTJIO OBITH 00pa-
IIEHO KO BCEM ITUCbMEHHBIM aKTaM, NPpeTHA3HAYEHHBIM
JIIST peTyJIMPOBAaHMS OTHOIIEHUW B o61uecTBe. Minm xe
KPYT IOPUINYECKUX TOKYMEHTOB, K KOTOPBIM MpeIb-
ABISUTNCH TaKKe TpeOOBaHUs, CyXaJicsl 10 TeX aKTOB,
KOTOpEIE PacTIpOCTPAHSIY CBOE AEMCTBHE HA TPOCTHIX
TIoTpeOuTe e, T.€. JTULI 0e3 CTIeINAIbHOM MOJATOTOBKH,
pY 3TOM U3 cchepsl AeiicTBUsI TpeOOBAHMI K TTOHST-
HOCTHU aKTa BRIBOAMWIVCH, HallpaMep, TPaBuIia TIPOBe-
JIEHHWS ONepalviii ¢ IEHHBIMHY OyMaraMu Win MopsgoK
BLIIAYM KOMMEPYECKUX KPECAUTOBY,

KJ/1104eBRIM CTAHOBHUTCS MMOHMMAHHE TOTO, KTO
SBsIeTCS ampecatoM HOphl. [Tom anpecaramu HTIA cre-
IIyeT ITOHUMATh BCEX, HA KOTO PACTIPOCTPAHAETCS WU
MOXKET PACHIPOCTPAHUTRCS IEUCTBHE €TO HOPMATHBHBIX
mosoxkeHnid, Heab3sr orpaHMunBaTh KpyT aIpecaTos
MPaBONTPUMEHUTEISIMH, I0PUCTAMHU, TTpodeccruoHana-
MM WY CYObEeKTaMU, IEWCTBYIONIMMU B TeX chepax, Ha
peryJINpOBaHUe OTHOIIEHUM B KOTOPHIX HAIPABICHBI
nosoxeHuss HITA. TIpo6iaema Toro, KTO SIBJSIETCS
agpecatoMm HITA, gyacTo rnmogHMUMAaETCs TIpyA 00CyXie-
HUH MIOHATHOCTH aKTOB. OOBIYHO aBTOPHI MPUXOIAT K
BBIBOJLY, YTO HOPMaTUBHOE IIOJIOXXEHWE TIOHSTHO JIVIITh
npodeccronaiaM, HO TOPOY /IeJIaeTCsl BEIBOA Y BOBCE
O TOM, YTO TOHATh aKT He MOXeT HHKTO. Hampumep,
M.B. AHipeeBa OTMEUAET, YTO B HOPMATHUBHBIX aKTax
YACTO YKA3bIBAETCs KPYT NMPaBOOTHONIEHWH, HA KOTO-
phIe PACITPOCTPAHSETCS OEMCTBHE aKTa, HO AETAETCS 3TO
TAaKUM 00pa30M, UTO 3TH MTOJIOXKEHUS HEJOCTATOYHO MO-
HSITHBI HE TOJTBKO a/IpecaTaM 3aKOHOB, HO U IOpUCTaM-
npaktukam?!, B.JI. 30pbKuH, MPUMEHUTEIBHO K HOP-

7 Tumwte AA. Tlpesymniuusi 3HaHus 3akoHOB // [IpaBosenenme.
1969. Ne 3. C. 35.

8 TIuronkwH A.C. Omy6;IMKOBaHWEe HOPMATUBHBIX aKTOB / TIOI
pen. A.C. TurosxnHa. M., 1978. C. 109.

¥ AdanaceeB C., Yponinesa A. 0630p MOCTAHOBIEHUM, BEIHECEH-
Heix KoncruryimonusiM Cynom Poccwmiickoit @exepannu //
CpaBHUTEIBHOE KOHCTUTYIMOHHOE oOo3penue. 2017. Ne 5.
C. 143.

% Stephen M. Ross. On legalities and linguistics: plain language
legislation // Buff. L. Rev. 1981. Vol. 30. P. 321.

2t Anppeesa M.B. [delicTBHe HAJOTOBOrO 33aKOHOIATENBCTBA BO
BpeMeHH : yueb. mocobue / mox pex. C.T. Tlenensesa. M., 2006.
C.70.
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TEOPUA 1 TTPAKTUKA KOHCTUTYLIMMOHHOI'O ITTPABOCYAVA

MaM HaJIOTOBOTO IPaBa, OTMEYAN, UYTO IOPOH He TOJBKO
HAJIOTOIIATE/ILLIUKHY, HO ¥ HAJIOTOBEIE KOHCYJIBTAHTHI,
W agBOKATHI HE MOTYT TOUYHO CKa3aTh, UTO X€ MMeEJ B
BUIY 3aKOHOAATeN b2, TeM CaMBIM OTMEYAETCS ¥ TO, UTO
aapecaTaMy HOPM SIBJISTIOTCA HAJIOTOTLIATEIbIIMKH, a He
TOJILKO TTpocheCCHOHANEI B chepe HAJIOTOBOTO TIpaBa.

BepHBIM NpeaCcTaBseTCS MPU3HAHUE TOTO, YTO
HTIA uMeroT agpecata HECMOTPS Ha TO, YTO €ro He-
BO3MOXHO OIPEAe/INTh MCUEPITBIBAIOIIUM 00pa3oM.
Berpeyatomeecs: B IUTEPATYPe YTBEPXKIEHUE O TOM,
YTO agpecaT ecThb TOJBKO Y NMPAaBONPUMEHHUTEIbHBIX
AKTOB, BRINISIIUT KpailHe CIIOPHBIM Ha TOM OCHOBa-
HWH, YTO HOPMATHUBHEIE AKTHI OBUIM OBl OTOPBAHBI OT
PEeATBHOCTH, €CJTM OBI He MIMEJTH aapecaTta. 3aKperuieHue
B HITA npaBu nmoBeaeHMst MOAPa3yMEBAET CTpEMIIE-
HYE YperyImpoBaTh OTHOIIEHMS B OOIIECTBE MEXKIY
Pa3IMIHBIME CyOBeKTaMU. Ecii 3TM HOpMaTHBHBIE
II0JIOXEHU HUKOMY HE alipeCOBAHBI, TO 3aYeM OHMU
TOIAA HY>KHBI ¥ Ha KAKOM OCHOBaHWH OyIyT TpeOoBaTh
UX MCNOJHEHUS? AlpecaToM HeoOXOaMMO NMPH3HATh
HeompeneIeHHBIH KpYT JIWII.

Takum 06pa3oM, nyTeM obUITNATLHOTO ONTyOJIUKO-
BaHWS COMEPXaH1e HOPMAaTHBHOTO aKTa JOJKHO OBITh
TIpeACTaBIeHO ISl CBOOOMHOIO IOCTYTIAa HEOTPeAeTIeH -
HOMY Kpyry Jnil. JLOCTyMHOCTh COAEPXKAHMS TOIDKHA
03HAYATh TO, YTO JIOG0E JIUIIO CMOXET MOHATH CMBICT
3TOro akTa. Eciiv psAmoBoi wieH o0IIecTBa HE MOXKET
TIOHSITh CMEIC]I ONyOJIMKOBAHHOIO aKTa MO MPUYUHE
OTCYTCTBUS CIENMAIIBHOrO 00pa3oBaHusi, TO CIAeIyeT
MpHU3HaTh, YTO ONMyBIMKOBAHWE CBOCH UEIN HE [O0-
CcTUDIO. B paMKax onyGJIMKOBaHUS aKTa HEJIb3s €To
KOHKPETU3MPOBATh, MU3JIOXHThL «IIPOCTHIM SI3BIKOM»,
YINPOCTUTh U T.O. DTO O3HAYAET, UTO 0053aTeIbHOE
onyonukoBaHue HTIA, KoTopoe TepsieT CMBICH TIPU
HETIOHATHOCTH TEKCTA aKTa ampecaTy, o0pamllaeT K 3a-
KOHOZaTeo TpeboBaHe GOPMYTUPOBATh aKThl TAKUM
00pa3oM, YTOOBI OHU ObUTN JOCTYIIHBI ISl BOCTIPUATHS
HeomnpeneJIeHHOMY KDPYTY JIMII, HA KOTOPBIX 3TOT aKT
pPacpPOCTPAHUT CBOE JEMCTBHE.

Konemumyuuonnoe mpeGosanue usdanus
HOpMAMUGHbBIX AKMO8 HA 20CY0apCMBeHHOM A3blKe
Poccuiickoti Pedepauuu

Kouctutyuust PO B 4. 1 cT. 68 3aKpenuia rnojpoxe-
HME 0 TOM, YTO TOCYHApPCTBEHHBIM sI3bIKOM PoccHuiickoi
Denepaliuy Ha BCel ee TEPPUTOPHH SIBISICTCS] PYCCKUN
SA3BIK. DTO JJAKOHUYHOE TTOJIOKEHNE HAaXOIOUT CBOE
passutne B PenepasibHOM 3aKoHe oT | mioHs 2005 .
Ne 53-D3 «O rocymapCTBeHHOM s13bIKe Poccuiickon
Depepaunm»? (anee — 3akod Ne 53-D3) u 3akone PO
oT 25 oktsopst 1991 r. Ne 1807-1 «O si3pIKax HapOAOB

22 3opexkuH B.JI. KOHCTUTYUMOHHO-IIPABOBLIE ACHEKTHl HAIOTO-
Boro npasa B Poccun u npaxtuxa Koucrurynuontoro Cyna //
CpasHuTe;ibHOE KOHCTHTYUMOHHOe o6o3penme. 2006, Ne 3.
C. 102.

¥ Megepaibupii 3akoH ot 1 mions 2005 ©. Ne 53-@3 (pen. or
05.05.2014) «O rocymapcTBeHHOM sa3bike Poccuiickoit Denepa-
nu» // CIIC «Koncynsranriioc».

Poccuiickoit Mepepannu»4, a Takxke B psae APYrux
aKTOB, KOTOPHIC 3aTPArMBaiOT BOMIPOCH! MOPSIKa HC-
TIOJIb30BAHUSI TOCYIAPCTBEHHOTO SI3BIKA.

Hawubonbliee BHUMaHME U3 3THX aKTOB MPUBTEKAET
3akoH No 53-M3, KOTOPHIH PETYAUPYET OCOOEHHOCTH
HUCTIONTB30BAHUS PYCCKOTO sI3bIKa KaK IOCyJapCTBEH-
Horo si3bika Poccuiickoit Demepalinyi, B TOM 4HCIIE
onpegesseT chepbl, B KOTOPHIX €r0 MCIIOIb30BAHHE
sIBJISIETCSl 00s13aTeNbHBIM, Tak, TpebyeTcs 06s13aTeNb-
HOE HCITOJIb30BAHUE FOCYIAPCTBEHHOIO S3BIKA NMPU
oUIINATFHOM OITYOJIMKOBAHUM 3aKOHOB M MHEIX HOP-
MAaTHBHBIX IIPaBOBBIX aKTOB. ClIeIOBATEIBHO, PYCCKMIT
SI3BIK B KAUEeCTBE rOCYIapCTBEHHOTO si3biKa Poccmiickon
Degepaliny BHINOIHIET HHTETPALIMOHHYIO (PYHKITUIO,
BBICTYTIAsl B 3TOM KauyeCTBe, OH SIBASETCS U S3BIKOM
3aKOHOAATEIbCTBA.

Heob6xonumo obpaTuThCS K UEJIsIM, KOTOphIe Tpe-
CJIeI0BaJT 3aKOHOATE b, YCTAHABJIMBAS TIPETMCAHUST
TIO MICTIOJIB30BAHMIO PYCCKOTO SI3BIKA B KAUECTBE TOCY-
[AApCTBEHHOTO. AHAIU3 AEWCTBYIOIETO 3aKOHOAATE Thb-
CTBA O TOCYIapCTBEHHOM SI3BIKE TIO3BOJISIET BBIICINTE
JIBE OCHOBHBIE EJIN>.

INepnas nens — obecriedeHre 3¢hHEKTUBHOM KOM-
MyHUKaunu B obuiectee. O6 3To#l 1eau nogpobHO
paccyxmator C.A. Benos u H.M. Kpormaues®. Tocyaap-
CTBEHHBIN SI3BIK ITPOSIBIIACTCS TIPEXKIE BCETO B MYJIBTH-
KYJIBTYPHOM OOLIECTBE KaK C1IOCO6 MEXHAIMOHATBHOTO
06TIEHNS — B3aMMOAEHCTBHSA PA3HBIX STHUIECKIMX TPYTIIT,

Bropast ienib — orpaHnyeHYe SI3LIKOBOW TPAaKTUKH,
He COOTBETCTBYIOIIEH STMYCCKIM HOPMaM, IPYTHIUSIM
¥ COIMAITbHBIM CTAHIAPTAM TIPABUII OOIEHWS,

Ecnn roBopuTh Npo opuLiManbHoe OnyOJIMKOBaHKE
HITA na rocygapcTBEHHOM SI3BIKE, TO 3TO KOHCTUTYIIM-
OHHasl TapaHTHSI TIPaBa TPaXXAaH 3HATh O COAEPKAHUM
H31aBaeMbIX HOpPMATHBHBIX aKTOB. «[1paBo rpakaaH Ha
JOCTYITHOCTE M MIOHSATHOCTD Kacaloleicsa ux nHhop-
Malll¥ PacNpoCTpaHsieT TpeboBaHUE 0053aTeILHOTO
KCIT0JIb30BaHMSI TOCYIAPCTBEHHOTO S3BIKA HE TOJIBKO
Ha cdepy odUUMaTBHOTO OOMIEHUS ¢ MyOIUIHON
BJIaCThIO, HO Y Ha BCe 006J1acTH 0GUIMATLHOTO My-
6uIHOTO 061IeHusT”. BaXkHO MOMHHWTD, YTO TIPY W3-
JTAHWHM HOPMATHBHBIX aKTOB JOKEH MCIIOIb30BaTHCS
TOCYIapCTBEHHBIN A3BIK, B POJIM KOTOPOTO BEICTYNAET
COBPEMEHHBIH PYCCKHM INTEPATYPHBIN SI3BIK.

Hama ctpana saBisieTcsl MHOTOHAIHMOHAJIbHBIM
TOCYIApCTBOM, PYCCKMH A3BIK IIPU 3TOM BBICTYMAET
S3BIKOM MEXHAIlMOHallbHOTO obmeHus. Jloruka
OYEeBHIHA — PYCCKHU SA3BIK MOZPa3yMEBaeTCs IMO-
HATHHIM HeomnpededeHHOMY Kpyry agpecaToB HIIA,
KaK MHHMMYM 3a BCEMU TpaxaaHamu Poccuiickoii

2 3akoH PO or 25 oxra6psa 1991 . Ne 1807-1 (pex. or 12.03.2014)
«O s3pikax HaponoB Poccuiickort @eaepauum» // CIIC «Kon-
cyavrantlImoc».

TocynapctBeHHb# 361K POCCHM: HOPMBI IIPaBa M HOPMBI SI3BIKA /
nox pea. C.A. Besrosa w HM. Kponauera. CI76., 2018. C. 110.
Benos C.A., Kponmaues H.M. Uto HyxHO, YTOOBI PYCCKW SI3BIK
craji rocygapcersesHeM? // 3akoH. 2016, Ne 10. C. 107.

7 Tam xe. C. 110.
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Pegepartuy IPU3HASTCA BIAICHUAE PYCCKUM SI3BIKOM.,
DTO JOCTHUTAETCS NyTeM HMCIOJIb30BaHHS PYCCKOIO
SA36IKa B 00pa30BaTEIBHOM IIPOLIECCE, B AEATSIBHOCTH
opra”Hu3anui Bcex hopM cooCTBeHHOCTH U T.4. HaTtypa-
JIM30BaHHEIE IpaXIaHe MPY BCTYTICHUH B IPasKAaHCTRO
Poccuiickoi Pemepalini TOJDKHEI TIOATBEPONUTL 3HAHUE
PYCCKOTO SI3bIKa.

OnHako neicTBYIOIee 3aKOHOOATEIhCTBO, pe-
TYJIUPYA TOPSIOK oNyO6INKOBaHMS (hedepanbHBIX U
PETMOHATBLHBIX HOPMATHBHBIX aKTOB, HE MOTHOCTHIO
TIpUAEPKUBAETCSA YKa3aHHOTo noaxoda. PecrmyGinku,
pxonsinue B coctas Poccuiickoit Mexepanuu, BrpaBe
YCTAHOBHUTH CBOW FOCYIapCTBEHHBIE A3BIKH. KOHCTH-
Tyunss P® He orpaHMYMBACT KOJIWUECTBO SI3BIKOB,
KOTOpPBIE PEeCIyDJIMKH IMOJTHOMOYHBI YCTAHABIMBATh
B KauyecTBe TOCYNapCTBEeHHBIX®, DTO NpaBo UCTOJb-
30BaHMSA HECKOJBKUX SI3BIKOB IPY ONMyOJIHMKOBAHUH
HOPMATUBHEIX aKTOB KaK eaepaqbHOro, Tak M peru-
OHAJTLHOTO YPOBHS NMOPOXAAET P MPOLJIEM.

HcxomHBIM Te3MCOM OBUIO TO, YTO OoDULIMAILHOE
OITyOJIMKOBaHUE CTABUT CBOEH 1I€NIbIO JOHECEHUE A0
agpecaToB aKTa ero MOJIOXKEHUM B MOHATHOM TS HUX
dopme. [leiicTByIONIEe 3aKOHOIATEILCTBO SIBHO CBH-
JIeTeJbCTBYET O TOM, UTO aKT, OIYOJIMKOBAHHBEIN Ha
PYCCKOM SI3BIKE, OCTAETCS HEMOHSATHBIM [IJIsT HACEJICHUST
OTIEeTBHEBIX PETHOHOB M MeCTHOCTEH. B crryyasx, Korma
oduLMaIbHOE OIYOINKOBAHUE HA HECKOJIBKUX A3BIKAX
ABJISIETCS 00S13aTEIBHBIM, CJIeyeT KOHCTAaTHPOBATh, 4TO
My6IMKALIM Y aKTa Ha PYCCKOM SI3BIKE HEIOCTATOYHO IS
TIOHMMAaHUsl €TO COAEPXKaHMUS ampecaTaMi. 34eCh IIpo-
CMAaTPUBAETCS IBHOE NPOTUBOPEUNE, KOTOPOE MOXHO
TIPOJEMOHCTPHUPOBATH HAa TAKOM IIPUMepe: TIPEICTABUM,
YTO PETMOHAIbHBIA HOPMATHBHBIN aKT OJIXKEH OBITh
00513aTe/IbHO, HApsAy C MyOIUKanUed Ha PYCCKOM S3BI-
Ke, o(buIIMaNBHO OMyO0JINKOBAH Ha rocydapCTBEHHOM
SI3BIKE PECIYOIMKM, TeM CaMBIM TIOApa3yMeBaeTcs,
YTO TOJIBKO TaK OH CTAHET MOHSATEH agpecaTam B CUIIY
ocobeHHOCTeN oPNIIMATBHOTO ONYOIWKOBAHMS, O
KOTOPBIX OBUIO CKa3aHo BhIUIe. [1py 3TOM B TOi Xe
caMo¥ pecny06IMKe MOXKET OTCYTCTBOBAaTh 00sI3aH-
HOCTb ITyOJIMKOBATH (helie paibHbIE HOPMATHBHBIE AKTHI
Ha PErMOHAJIBHOM SI3bIKE, M B JII000M CiIydae ¢ TaKou
myOIMKale PErMOH HE MOXET CBSI3bIBATh HUKAKUX
IOPUINYECKUX TOCEACTBUA OTHOCUTENIBHO MeHCTBUS
3TOTO aKTa BO BpeMEHU. 3HAYUT, 3a QeAepaTbHBIMH aK-
TaMHU MOJAPa3yMeBaEeTCsl TOHATHOCTh PYCCKOSI3BIYHOTO
TeKCTa, a 33 PeTHMOHATHLHBIMY aKTaMH TaKasl MOHSIT-
HOCTb He moapa3yMeBaeTcs. [TonobHoe pasziuune, Ha
HaIl B3IJIS, He UMeeT o1 COO0M HUKAKVX OCHOBAHUH.
CymectBoBanme B Poccuiickoii Pegepany IBys3bI4-
HOTO 3aKOHOAATEJIbCTBa MPU3BAHO TapaHTUPOBATH
JIOBeIeHHEe HOPMATHBHEBIX MTPABOBBIX aKTOB IO BCErO
HaCeJIeHHUsI, TOBOPSIIEro Ha pa3HBIX S3bIKax M, Kak

¥ HampuMep, ToCyIapCTBEHHBIMM sI3bIKaMH B Kapauaeso-Yep-
KeCcCKOU Pecnybimke siBsmiotcsi aba3wHCKWHA, KapayacBCKUM,
HOTACKHUIi, pYCCKUIA 1 YUEPKECCKUH.

CJIEICTBUE, TIOBBICUTh YPOBEHE NPABOBOM FPaMOTHO-
cty. OIHAKO IPAaBOBOE PETYIMPOBAHKE TIPUMEHEHHUS
JIBYSI3BIYHOTO 3aKOHOHATEJBCTBA LODKHO B MOJHOMH
Mepe 00ecTIeUynBaTh U30€KaHHe MPABOBBIX KOJUTU3UH
M TPYAHOCTEN B TOJIKOBAHWHU HOPM IIpaBa.

3axarouerue

B ocHOBe HOPMATHBHOTO 3aKpEIUIEHUS MOpSIKa
KCIIOIb30BAaHMS TOCYIAPCTBEHHOTO SI3BIKA JIEKAT KOH-
CTUTYLIMOHHBIN MPUHIIUI PaBEHCTBA U TpeOOBaHUE
o6s3aTebHOTO ony6nukoBaHust HTTA, 3 KOTOpBIX BBI-
TEKalOT TpeOOBaHNsI OTMTPEIeIEHHOCTH TeKCTa HOpMa-
TUBHOTO aKTa ¥ IOHATHOCTH eTo anpecaTy. OcobeHHO-
CTBIO MOHMMAaHMS ICTOYHMKOB YKa3aHHBIX TpeOOBAHUM
B POCCHUMCKOM TIpaBe SIBJIIETCS] MX OOYCIOBIEHHOCTD
KOHCTUTYLIIOHHBIM IIPUHIIUIIOM PaBEHCTBA.

KoHcTuTyiiHOHHOE TpeGoBaHNe M3TaHNS HOpPMa-
TUBHBIX AKTOB Ha FOCYIapCTBEHHOM SI3bIKE HANIPaBJIEHO
Ha TMOBBIILIEHUE YPOBHS NTOHATHOCTH HOPMATUBHBIX
aKToB Iis agpecaToB. IIOHATHOCT HOPMATUBHOTO
aKTa, ONMyGJIMKOBAaHHOTO Ha TOCYOApCTBEHHOM SI3BIKE
Poccuiickoit Pegepanun, w1 rpaxiaaH Poccuitckon
Menepanuu spnasetcs npesymmnivei, Cam daxr onyo-
JIMKOBaHKUS HOPMATHUBHOTO aKTa HE MOXET O3HAYaTh,
YTO CONEPXaHNE aKTa IIOHSATHO ero ampecaraM. AKT,
HaIHCaHHEBIN ¢ MCIOJIb30BAHNUEM CIOXHBIX Y3KO-
CHEMATN3UPOBAHHBIX TEPMUHOB M KOHCTPYKUMH
(Ha JOPHUANYECKOM S3BIKE), OCTAETCS HEMOHSITEH IS
OOJIBIIMHCTBA aJPECATOB.
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B crpanax lleHTpanbHol 1 BocTouHo# EBponsl Tpaguliii pOMaHO-TepMAaHCKOI MpaBOBOM CUCTEMBI W HA-
cJiefivie COBETCKOTO TpaBa CMJIbHO OTPaHMYMBAIOT BO3MOXHOCTH BHEAPEHUS MipelieiIeHTHOTO npasa. [pelieseHTHI
KaK B BUIIE 00513aTETbHBIX OTAEJIbHBIX PEIIEHUH, TAK U B BUAE 00513aTeIbHOCTH CIIOXMBIIENCS TTOC/IEI0BATEIbHOW
PAKTUKY BbI3LIBAIOT MHOTO BO3paxXeHuit U criopoB. OnHako, KaK 3TO IIPOJEMOHCTPHUPOBAHO B CTAaThe, MHOTHE
KOHCTHTYLIMOHHBIE CYIOBbI U3 3TOTO PerMOHa MPU3HAIOT 0043aTEIbHOCTD CJIENOBAHUS CIIOXUBILIEHCS MTPAKTUKE.
Cynap! B pa3HBIX CTPaHAX IMO-pa3HOMY 00ECTIEUMBAIOT pEAIM3ALINIO TAKOH 0053aTEJILHOCTH METOAOJIOTUYECKNUM
MHCTPYMEHTApHEM, OTHAKO MOCTEMEHHO MPOUCXOAUT PA3BUTHE 3TOTO UHCTPYMEHTAPHS, KaK U B LICJIOM BHEAPEHUE
npeniegeHTa. KOHCTUTYIIMOHHBIE CYABI, MOAIEPKUBAIOIINE TAKYIO TPAKTUKY CBOUMY MPABOBBIMY NO3ULIASIMH,
HeMaJjio 3TOMY CITOCOOCTBYIOT, MPEXIE BCEro MoAaBasi MpUMeEpP APYTUM CYIaM.

KiroueBbie CI0BA: KOHCTUTYLMOHHBIN CYI, POMAHO-TEPMaHCKasl [IPABOBAs CUCTEMa, TPeUEneHT, stare decisis,

jurisprudence constante.

Brenenne

Pe3Ko HeraTMBHOE OTHOIIEHME K CyIeOHBIM Mpelie-
eHTaM o0be IUHSET cTpaHbl LleHTpansHoM 1 BocTouHo#M
EBpoIIBI, TIOMHMO BCETO OCTATHLHOrO, YTO OHW HMMEIOT
00111er0 B CBOEH MPAaBOBOM KYJIBTYpE, HCTOPUY U ITPABO-
BBIX cricTeMax. OTKa3 OT COBETCKOTIO NpaBa U «IeMOKpa-
THYECKWI TPAH3UT» COMPOBOXIANCA OOCYXIECHUIMHU
OBILMX BOITPOCOB O MPHHIIMIIMAIbHOM MPUEMIIEMOCTH U
He0OXOIMMOCTH BHeIpeHVIA TIPelieieHTa B 3THX CTPaHaX,
VICTOPHMYIECKY He 3HABLIMX TIPelieIEHTHOTO MpaBa. BTo
OBUT BONIPOC O TOM, HE TEPSIOT JIM OHH C TOSIBIEHNEM
TIpeleIeHTOB CBOEOOpa3te CBOUX MTPABOBBIX CHCTEM,
CBOIO IIPABOBYIO ¥ KOHCTUTYLIMOHHYIO MICHTHYHOCTD'.
CTOpOHHVKH IIpelieAeHTA aTTe/UTMPOBaIi K KOHBEPTeH-
MM TIPABOBLIX CHCTEM U B3AaUMHOMY ITPOHUKHOBEHMIO
Pa3HBIX NMPABOBHIX UHCTUTYTOB B MIPABOBBIE CHCTEMBI
pa3sHBIX TPAmUIIMIA?, TPOTUBHUKKM — HACTAaWBaJIN Ha

ApanoBckuit K.B., Knazes C.JI. Orpanuuenus cyaeGHOro
MPCIIC/CHTA B POMaHO-FCPMAHCKOM TipaBc // Mi3BecTust BhIC-
X yueOHbIX 3aBemeHuit. IlpaBosemenue. 2012, Ne 4 (303).
C. 51-66.
2 Aarnio A. Wegen Recht und Billigkeit. Berlin : Duncker &
Humblot. 1988. P. 33 ; Eropos A.B. IpaBoBast MHTerpauus v ee
conepxanve // TocynapcTso v ripaso. 2004. Ne 6. C. 75—84 ; Ca-
nypckuit B. KoHcturyunoHHBI#M KoHTpos B EBpone u CUIA:
BIMSTHUE, TAPAJOKCH U cOmkenne // CpaBHHTENbHOE KOHCTH~
TyumoHHoe obo3peHue. 2013, Ne 4 (95). C. 49—67.

KOHCTUTYIIMOHHOM YU MEX/JIYHAPOIHOM ITINABOCY/IUU»,

TPAHUMINATBHON HEBOZMOXKHOCTH €T'0 BHEAPEHNS TaM,
rae He ObUI0 HY TPaIMLIMI, HE METOLOJIOTUY TTPELIeICHT -
Horo mipaBa. B cTtpanax IlentpansHoit 1 BocTouHOM
EBpornbl, noxaiy#, CIOXHO HAWTH NPUMEDP CTPAHHL,
/e MOA0OHbIe IMCKYCCUN aKTUBHO He BETVCH C Havasa
1990-x romoB. TeM He MeHee, HECMOTPSI Ha aKTUBHBIE
BO3PAXXEHWSI, 32 CYLEOHOM NMPAKTUKOX BO BCEX CTpaHax
3TOro pervoHa B MOCJeTHUE AECATUNETHS CTajla TIpU-
3HaBaTbCS BaXXHasi POJb, U BOMPOC CTAT 0OCYXIATHCS
yXe B IPYroMm KJtoue — B KaKWMX Mpeaesax TOJKHa
TIPU3HABATLCS 00513aTENIBHOCTE TIPABOBBIX TO3WLIMMN,
chopMyJIPOBaHHBIX B PEIIEHUSIX CYIOB®, ¥ KaKO¥ I0pH-
JUYECKON METOIOIOTHEN OHA IOTKHA 00eCIeYnBaThCS .
Bonee Toro, psin KOHCTUTYLIMOHHBIHN CynoB cTpaH Boc-
TOYHOU EBponbl Npu3Hamu o0sI3aTeIEHBIM TS BCEX
CYIOB CleIOBaHUE UX COOCTBEHHBIM PaHEE BBIHECEH-
HBIM PEUTEHUSIM, TTOCKOJIBKY TOJIBKO TaK MOXKET OBbITh
obecrieyeHa MPaBoOBast ONPeaeIEHHOCTb TSI FPaXIaH”.

3 Lech Morawski T., Zirk-Sadowski M. Precedent in Poland //
D. Neil MacCormick and Robert S. Summers (eds.). Interpreting
Precedents. A Comparative Study. Routledge, 2016. P. 219-248.

+  Dangute Ambrasiene, Solveiga Cirtautiene. The role of judicial
precedent in the court practice of Lithuania // Jurisprudencija
(Jurisprudence). 2009, 2 (116). P. 61-78.

5 Cwm., HanpuwMep: petreHus KoncruryunonHoro Cyna CroBeHUM
N Up-121/96 ot 23 mapra 2000 r. (OdIUS IX, 134); Koncrury-
nuonHoro Cyma Yexuu ot 25 sHBapst 2005 . N IIL. US 252/04
(N 16/36 SbNU 173, gocTyniHO Ha o(hUIUATEHOM CaiiTe cyna Ha
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CPABHUTEABHO-TTPABOBLIE MCCAEAOBAHVSA

KoHCTUTYIIMOHHBIE CYIBI ¥ BX pEIlIeHMsI U3BHAYATEHO
B PAMKax TaKHX JMCKYCCUN CTOSUIM OCOOHSIKOM. DTO
CBSI3aHO C PSIIOM OOCTOSATENBCTB, OTIMYAIOIIMX ITPEIMET
JesITEIbHOCTH Y XapakTep pelueHui 5ThX cymnoB. Co3na-
HUE KOHCTUTYIIMOHHBIX CYJIOB B CTpaHaX 3TOTO peTMoHa
B 1990-e romsl MOpoavIO MapagoKCalbHYIO CUTYALINIO.
C oIHOM CTOPOHBI, CO3JAHUE CTELUATU3NPOBAHHOTO
OpraHa KOHCTUTYLIMOHHOTO KOHTPOJSA ObLJIO CBSI3AHO C
HEe00XOANMOCTHIO BOCTIOIHUTE OTCYTCTBHE IMOMIEPXKKH
U obecrieue HKs 00SI3BIBAIONIEH CHIOHN ITPeLieIeHTa HOp-
MOKOHTPOIIS, B TOM YHMCJIE KOHCTUTYLIMOHHOTOS,

C apyroii CTOPOHBI, KOHCTUTYLIMOHHEIE CYIIbI CPa3y
Tocjie UX CO3IaHMs ObIIM BOCHIPUHSITHI KaK OpPraHbI
cyeOHOM BIACTH, B OCHOBE 00513aTE)IbHOCTU pPelIeHUIN
KOTOPOTO JIEXXUT 00513bIBAIOIAS CHJIA UMEHHO Cyae6HOTO
nipenieneHTa. [IpaBsaa, 3TO BOCIIPUSITHE COIIPOBOXKIA-
JIOCh MHOTOYMCJIEHHBIMM CTIOPAMU O TOM, MOXHO JIA
KOHCTUTYLIMOHHBIA CyI CIYUTATh CYAOM’, a €ro peuie-
HHsI — CYAeOHBIM TpelieAeHTOM®, DTU CIOPHI GBUTH
OKOHYATEJIbHO PEEHbI, IPUYEM CAMbIM PATMKATbHBIM
obpasom, ToJibKO B Pecnybauke benapych, roe akTel
KoHctutyiumonHoro Cyna mpsMo OTHECEHBI 3aKOHOM
K HOPMATUBHBIM TIPABOBBIM aKTaM, UYTO CHSIJIO BOITPOC
00 OTHECEHHH UX K TIpelieneHTaMm.’

3aKOHOOATENBCTBO IPYIHX CTPaH OTPAHNYMBAETCA
TOJILKO HOpMaMM 00 00A3aHHOCTH UCTIOJIHSThL pellie-
HUSI KOHCTUTYLIMOHHBIX CYJI0B, OCTaBJisisl BOMpoc 00
WX XapakTepe (X1 «IIpaBOBOW NMPUPOJE») OTKPBITHIM.
HopMbl 00 00653aTeNBHOCTY pelIEHUH KOHCTUTYLIM-
OHHBIX CYIOB MCITONB3YIOTCS B KaUECTBE apTYMEHTOB
CTOPOHHMKAM BHEApeHUsA CynecOHOro nmpeLeieHTa, He-
CMOTDST Ha OTJIMYUST 3TUX PEHICHUIA OT PEIIEHUN JPYTHUX

anTn. 3. URL: https://wwwusoud.cz/en/decisions/20050125-

iti-us-25204-constitutionally-conforming-interpretation-1/);

Koucrurynuonnoro Cysa Jluresl ot 24 okrsaopst 2007 r, case

No. 26/07 (moctymiio 1a odUIMATLHOM caifTe cyda 1ia aHTH.

3. URL: htips://www.Irkt.lt/en/court-acts/search/170/ta1381/

content).

Tak OOBACHST HEOGXOAMMOCTb CO3MAHUSI KOHCTHUTYLUOHHBIX

Cy[OB B CTpaHaX KOHTHHEHTAIBHOH IIPABOBOM CHCTEMBI aB-

TOp caMoil WACW CIeHHANM3NPOBAIIIOT0 KOHCTUTYLIIMOHHO-

ro npasocynust I KembseH — cm.: Kelsen H. Judicial Review

of Legislation: A Comparative Study of the Austrian and the

American Constitution // The Journal of Politics. Vol. 4. No 2

(May, 1942). P. 183—200.

B Poccyv oTa IWCKYCCWST OTpaXeHa Ha CTPAHWTaX HaCTOosIIe-

ro usganus: Iletpos M.B., JlueepoBckuii A.A. OpraHsl KOH-

CTHTYHHOHHOTO HOPMOKOHTPOJISI KaK «KBasucyasl» // XKypHan

KOHCTUTYIIMOHHOTO TipaBocyaus. 2010. Ne 3. C. 23—-28 ; bon-

mapb H.C. Koncruryumonuwit Cyn Poccuu: He «kBazucyn»,

a «Bofblie, yeM cyn» // 2KypHall KOHCTUTYLIUOHHOTO MpPAaBOCy-

anst. 2010. Ne 3. C. 28—34. Taxoke cwm., nanpuMep: bopomrnn B.B.,

Bopomauna C.B. KoHcrurynnonnsiit Cyg Poccmiickoit (Peaepa-

MK — «KBa3M» IIPABOTBOPYECKHI opraH // Mup momnTuku u

coronoruu. 2016, Ne 2. C. 74—81.

3opekud B.JI. TpeuenentHelil xapaktep pelienuit KoHcruty-

monHoro cyaa PD // Kypran pocewiickoro nipasa. 2004. Ne 12.

C. 3-9; Cmoroms E.A. Axtal Korcruryimonnoro Cyna Pecniy6-

mxu benapycs w cyneGHBIi mpeueneHT // TeHIeHUWH pa3BH-

THA HayKW ¥ o6pazosanmst. 2017. Ne 29-1. C. 15-20 ; Cununsi-

na A.M. Ilpasosasa npupona aktoB Koncrurynuornoro Cyma

Pecny6auku benapycs // 2KypHan Benopycckoro rocyaapcteH-

Horo yHuBepcuTeTa. I1paso. 2018. Ne 1. C. 30-35.

°  HWsanona T.B. IIpaBoTBOpYECKAs [AEATECABHOCTh OPTAHOB KOH-
CTUTYLIHOHHOTO KOHTpOJs B Pecmybnuke bBemapycs u B 3apy-
GeXKHBIX TOCYMAPCTBAX: CPABHUTENBHBIA aHATN3 // DKOHOMHE-
cKaa Hayka cerofHsi. 2014. Ne 2. C. 342—357.

CyIOB CBOMM IIPEAMETOM, COAEPXKAHUEM U IOpHUIUYE-
CKMMU CBOMCTBAMH. TeM CaMbIM MHCTUTYT KOHCTUTY-
LIMOHHOTO KOHTPOJISI BOBJIEKAETCS B TJIOOATLHBIH CITOp O
HEO0XOMMOCTH X BO3MOXHOCTH NPeLIeIeHTHOTO MpaBa.
Takoe BoBlieUeHNe,, OMHAKO, MPUHIIMUITUATBHO HEBE PHO:
CUMTATh IPU3HAHNE 003aTeTbHOCTH PElIeHWI KOHCTH -
TYLIMOHHBIX CYLOB BHEIpEHUEM CYIEeGHOTO MpereaeHTa
TaK e CTPAHHO, KaK U NpUPaBHUBATHL 3TH PELIEHUS K
PELUIEHUSM CYAORB MO I'PAXIAHCKHM, YTOJOBHBIM MU
AIMUHUCTPATUBHBIM cyiaM. O0s3aTebHOCTD DEIIEHH I
KOHCTUTYLIMOHHBIX CYIOB 3aKpEIlieHa B KOHCTUTYIHSX
Y 3aKOHOZATENbCTBE MOJOOHO TOMY, KaK 3aKperieHa
00513aTEJIBHOCTD UCIIOJTHEHUSI HOPMATUBHBIX TTPABOBBIX
aKTOB, ¥ UMEET MAJI0 OTHOLIEHWSI K TTPEIIe/ICHTAM.

Bmecte ¢ Tem aHAMM3 MPAKTUKKU KOHCTUTYIIMOH-
HEBIX CYIOB MOXET ITPOJEMOHCTPUPOBATh, HACKOMBKO B
KOHKPETHOM TIPAaBOBOM CUCTEME TIpEJICTaB/IEHA IOTHKA
U METONOJIOTHS MpeLeAeHTHOrO rpasa. st 3Toro He-
00XOIMMO AHAIM3UPOBATH HE CTOJTBKO CBOMCTBA AKTOB
KOHCTATYLLMOHHBIX CYHOB, UX HOPMAaTUBHBIN XapakTep
¥ 00513aTeIbHOCTS LTSI APYTUX JIML] K OPTAHOB, a TO, KaK
00A3aTeIbHOCTE CICA0BAHUS paHee BBIHECEHHEBIM pe-
WEHMUSIM 1 OTPAXKEHHBIM B HUX «TTPABOBBIM ITO3ULINSIM»
OTPAXAETCS B COAEPXKAHUHU PEIIEHWI KOHCTUTYLIMOHHBIX
CYOOB, B TOM YMCJIE CUMTAIOT 1Y OHM Ce6s1 CBSI3aHHBIMU
CBOVMMM COOCTBEHHBIMM PaHee BBIHECEHHBIMU PEIITeHY -
SIMM U BBIPAXXEHHBIMM B HMX TIPaBOBBIMU MO3ULIUSIMUA.
Hns crpan Lentpansroil u BoctouHow EBpornsl Takoit
aHanu3 OyAeT HauboJee MoKa3aTesieH, NOCKOJIbKY MO-
3BOJIAT OLIEHWUTD, TPOUCXOINT JIM N3MEHEHHNE OTHOIIIE -
HUS K NPELEAEHTHOM JIOTUKE B CTpaHaX, TPAIULIMOHHO
He TIpM3HABABUINX 00A3aTeABHOCTH IpeNeaeHTHOTO
TipaBa, TM00 MHCTUTYLIMOHANIbHbBIE Y METOI0JIOTHMYECKHE
TIPETNSITCTBUS TS 3TOTO €ILe CAUIIKOM CHUIBHBI,

BrisicHeHUe TIpene/oB NMPOHUKHOBEHNS HACH TIpe-
LEOEHTHOTO MpaBa B IMPAKTUKY KOHCTUTYLIHOHHEIX
cynoB ctpaH lleHTpasibHOi U BocToyHoit EBponnl u
CTaJI0 OCHOBHBIM NPEAMETOM HACTOSIIIEH CTaThbU BKYTIE
C aHAIM30M UHCTUTYLIMOHATBHBIX ¥ METOIOJIOTHYECKUX
MPENSITCTBUI K 3TOMY. [Toz CyaeOHBIM TpereaeHTOM He
OyaIeT MmoJpa3yMeBaThCs CTPOTOE KIACCUUECKOE eT0 TI0-
HUMaHUE KakK 00513aTeTbHOCTH JIIO00T0 pelleHMsI cyna
IS pa3pelieHrsi aHafIOTUUHBIX JIeJl B COOTRETCTBUM C
TIPUHITUIIOM Stare decisis. Pedb, cKopee, ITOHIET O CBsI-
3aHHOCTH CYIOB MO3ULIMSIMM 110 BOIIPOCaM TOJKOBAHUSA
W IIPUMEHEHMS MPaBoBbIX HOPM. I1pH 3ToM Borpoc no-
CTaBJieH 00 00513aTeTbHOCTH UMEHHO O0UIVX TTO3UIIHIA,
4 He KOHKPETHBIX PEIHeHUI B CMBICHe res judicata’®.

B npeapinyimeit ctathe, MpeaCcTaBIEeHHON Ha CTpa-
HM1IaX HACTOSLIEFO XYpPHaAIa B MPOIUIOM Toay!!, peub
2 0 BOCTIDUATHUHA 00GA3aTEIbHOCTH CyOeOHOM IpaK-
TUKHW KOHCTUTYLIMOHHBIMU CyJIJaM¥ B CTpaHax 3araaHomn

10 KoncruryumonHbiii Cym Yexnu ykaswiBaja Ha 0643aTeTbHOCTD
IUTST HETO €T0 COOCTBEHHOTO PENIeHUS B YACTH HOPMATUBHBIX
TIOCAENCTBHI 3TOTO PeLUeHMUs] UCXOI U3 00IEeH HOPMBI, KOTO-
pas NpoBO3rallaeT 06513aTeNbHOCTE pelieHU KOHCTUTYLIMOH -
Horo Cyna anmst Bcex opraHoB ¥ iuil. CM. petneHue ot 2 anpenst
1998 r. T11. US 425/97 // Sb. n. u. sv. 10, str. 285.

Benos C.A. O6s13aHHOCTD C/IEMOBATh COOCTBEHHBIM TIPEIEHEH-
TaM B IPAKTHKe KOHCTUTYLIMOHHBIX cyI0B 3ananHoi Esponsr //
2KypHas1 KOHCTUTYIIMOHHOTO TipaBocyausi. 2018. Ne 5. C. 19-25.
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CPABHUTEABHO-TTPABOBBIE MCCAEAOBAHNMA

EBporisl, He MPOBOAUBILIKX PATUKAIBHBIX pe(hOpM TIPaBo-
BBIX CHCTEM B MoOCJefHMe AecaTtuiaeTns. B Hacrosmei
CTaThe OyIeT IPeacTaBiIeH aHATHN3 BOCIIPHUSTHS 3TOr0 BO-
T1POCA KOHCTUTYIIMOHHBIMY CYIAMH, CO3AaHHBIMM OTHOCH-
TeJIbHO HENABHO B paMKaX pamMKaIbHBIX peopM IIpaBo-
BBIX CHCTEM B MPOLIECCE «IEMOKPATHUECKOFO TPAHIUTAY,
CBSI3aHHOTO € OTKA30M OT COBETCKOTO MPABA M BOCIIPHUSI-
THEM KOHCTUTYLIMOHHBIX IEMOKPATHYECKUX CUCTEM.

IlpusHanue npeliegeHTa B Poccuy He BXOIWIIO B
OCHOBHOI1 IpeIMET BHUMAHMS aBTOPa HACTOSIIEH cTa-
TbUA. PabOTH OTEUYEeCTBEHHEIX AaBTOPOB TIPEACTABJICHBI
KaK XOPOIIO 3HAKOMBIE YUTATENO U JeMOHCTPUPYIO-
e odluMe JTOOX0bl K MOCTABJISHHBIM IpobiaeMam
(4TO 0COOEHHO BAXKHO B OTHOINECHUH PAbOT COBETCKOTO
BPEMEHU, TTOCKOJIBKY Tpyast aBTopoB n3 CCCP okazamn
3HAYMTEeIbHOE BIMSIHME Ha Pa3BUTWE MpaBa B COI-
aMcTHYeCcKUX cTpaHaxX EBporier). AHanm3 mpakTHKH
Konctutyumonsoro Cyna P® Gyner rnpeacrasiieH B
OTIEITBHBIX TTYOTHKAITASX.

IIpaBosbie cucTembl cTpan LlenTpanbHoii
u Bocrounoit EBporint — MecTo Ha paBoBoii KapTe
MHpPAa M BOCTIPUSATHE NPEUEIECHTOB B HX MPABOBLIX
CHCTEMAX

IIpaBorrie cucteMsl ctpaH lleHTpanbHOM 1 BocToy-
HO¥M EBPOTTBI B TIOJTHOM Mepe NMPUHALTEXaT K KOHTUHEH-
TAIBHOM NIPABOBOV TPAMWIIAM, Yallle Bcero obo3Hayae-
MOM B OT€UCCTBEHHOM JINTePAType KAK POMAHO-TEPMaH-
cKasi TIpaBoBasi cucteMa'?. OIHUM M3 OCHOBHBIX OTIMYK
3TOM TpaaIULM¥ BEICTYIIAeT OTKA3 OT IMPH3HAHUS BO3-
MOXHOCTH CYOB CO30ABATh HOBBIE HOPMEI, pPa3peLas
KOHKPETHBIE Je/1a Ha OCHOBE OBIMX MPUHIIMTIOB MPaBa,
nael CIpaBeUIMBOCTY, @ WHOTIA — IIPOCTO 3EPaBOro
cMbIcnia. B poMaHO-repMaHCKOHM ITPaBOBOU CHICTEME
TIPEANOoIaraeTcs YeTKOE pas3aeieHre IPaBOTBOPUECKIX
¥ TIPABONPUMEHUTETBHEBIX DYHKIH. MOXHO ObITO ObI
CUMTATH, YTO 3TO CBSI3aHO C COOTBETCTBYIOLIUAM IIPO-
YTeHWEM TIPWHIIWTIA Pa3Ie/IEHWS BacTel, OAHAKO Ove-
BUIHO, UTO 3TUM [JeJIO He OrpaHuIMBacTCs. IIpaBoBhie
CHCTEMBI POMAHO-T¢PMAHCKOI0 THIIA MPeRIoIaralT
CHACTEMHOE KOHCTPYNPOBaHME, C UYETKOM CTPYKTYPOM U
pasmeeHeM Mo 001aCTSIM IIPABOBOTO PEryIUPOBAHMUA.
[TomoOHast cHCTEMHOCTH BO3MOXHA, TOJBKO €CJTN 3a-
KOHOTATEI TIOCTEIOBATENIEHO €€ BLICTPANBAET CBOMMUT
HOPMATHBHBIM aKTaMH. TIpeleneHT N3HAYAIbHO He
TIPEOITIONATAET CUCTEMHOCTH; TIPY IIPUHATHHM [IpeLieJEHT-
HOTO pelleHNs] HEBAXHO, K KAaKOM 00JIACTH IIPABOBOTO
pEryIupoBaHUS OTHOCUTCS PACCMATPUBAEMBIi BOIIPOC,
npeLeaeHTHOMY IIPaBy Haxke 0e3pa3inuHO, 0 YaCTHOM
VJTH TyGJIMYHOM TIPABE WIET Peyb,

B ctpanax LlenrpanpHoit m Boctounoit EBporrst Ha
0COOEHHOCTH POMAHO-TePMaHCKOW CUCTEMBI HAKJIAIbI-
BaeTcs cnelnUKa, CBSI3aHHASA C COBETCKUM ITPABOBEIM
HacJeANeM, UTO JeNaeT CUTYAIIHI0 ¢ OTHOILIEHUEM K
NpeleaeHTy 0COOEHHOM B TOM YMC/IE M IT0 CPaBHEHUIO
CO CTpaHaMH, € POMAHO-TepPMaHCKas IIPABOBAst Tpa-
JWLIVST U3HAYATbHO (QOPMUPOBATACH. DTH 0COOEHHOCTH,

2 Caunos A.X. CpaBHUTEJIBHOE TIPABOBEIeHHE (OCHOBHBIE PABO-
BEIE CHCTEMEI COBpeMeHHocTH) / niof pent. B.A. Tymanosa. M. :
HOpucrs, 2003.

KaK TIPaKTUIECKUE, TaK U ZOKTPUHATBHEIE, TIO3BOJIAIOT
TOBOPUTL 00 OCOOEHHOCTSX MPABOBBIX CUCTEM UMEHHO
3TOr0 PEermoHa U X OTIWYMSIX OT IPABOBBIX CUCTEM
IpYTUX PETUOHOB MUpa.

CoBeTckast IIpaBOBast CUCTEMA ITPEATIOIaraia ee 60-
Jiee OTPULIATENEHOE OTHOLIEHHE K CYIeOHOMY TIpeLieIeH-
Ty, 4€M 3TO OBLIO B CTpaHaxX 3anaTHoil EBpoOIbI, OTHO-
CALLINXCS K POMAHO-TEPMAHCKOH TIDABOBOM TPAIMULIVIH.
Ecnu B 3anagHoti EBporte Ha nipoTsckeHny 20-ro cTolie-
THSI B KQYECTBE OTHOTO M3 6a30BbiX. (hVHIAMEHTAILHBIX
TIPUHLIATIOB KOHCTATYLIMOHHBIX CHCTEM JIOMUHUPOBAJ
NPUHLNI pa3ae/IeHUs] BIACTE, TO B COBETCKIX CHCTEMAX
rOCYZAPCTBEHHOTO YCTPOWCTBA A€HCTBOBAI TPUHIINTI
JEMOKPaTHIEeCKOTO TeHTpatn3nma'®. HopmoTBopuecTso
CYIOB B paMKaXx pasaeieHus BJacTei AU HapyIaio Okt
GayraHc MeXITy TTOTHOMOYMSIMU Pa3HBIX BETBEH BIIaCTH, 13
M TO €CJIM TIPEATIONIaraTh, UTO CYIbl HE OTPaHHUYMBAIOTCS
BOCHOJIHEHHEM POOETIOB, OCTABIEHHBLIX B HOPMATUBHOM
PEryaMpOBAHN 3AKOHOAATENIEM, 2 HAUMHAIOT COCTABIISITH
€My KOHKYPEHIIHIO. B paMKax COBETCKOM CHCTEMBI, OCHO-
BAHHOM Ha IPUHIIMIIE IEMOKPATHUECKOTO IIEHTPAT3Ma,
CUMTAIOCH KATETOPMICCKY HEIIPHUEMIIEMBIM, UTOOBI CY/ThI
BBIXOJWIIN 32 MIPEETHI IeATeTBHOCTH IT0 OYKBATLHOMY ¥
«HEYKOCHUTENBHOMY» TIPUMeHEHHIO 3aKOHOTATENLHBIX
nonoxeHwuii. JIlo6oe cyne6HOe MPABOTBOPUECTBO CO-
CTaBJISUTO OBI HE ITPOCTO KOHKYPEHIIWIO TONTHOMOYHI, HO
M Yrpo3y NOJTUTHUECKOMY BCEBIACTHIO COBETOB, KOHIIEH-
TPUPOBABLINX B CBOVX PYKaX BCIO ITOTHOTY I'OCYIAPCTBEH-
HOW BJIACTY, MOCKOJIBKY CaMO TMPaBo PaccMaTPUBAIOCH
TJIABHBIM 006pa3oM KakK pe3yiabTaT HOPMOTBOPYECKOM
JIEITeNbHOCTH OPTaHOB MOJIUTUUICCKOM BJIACTU, W HE
TIPENNOJaTaioCh, YTO B HEM CYHIECTBYIOT KaKue-J0o
obLIVe TPUHIIUITEL, (yHIAMEHTANBHbIE K HEMOCTYITHLIC
JUTST MIBMEHEHMs BOJIel 3aKoHomaTe s, DToT moaxomn, B
YACTHOCTH, BKJTIOUAT Y TO, UTO KOHCTUTYIIHS — 3TO JIVIIb
3aKO0H, XOTh 1 OCHOBHOU, HO MaJIO YeM TI0 CBOEH ITPHPOIE
U I0PUINYECKMM CBOMCTBAM OTIMYAIONIMICS OT APYTHX
3aKoHOB. Cpenu cBOMCTB U (DYHKIIMI KOHCTUTYLIMH He
MPeLyCMaTPUBATOCH OTPaHMIEHIE BIIACTH 3aKOHOIATEIS,
CJIeIOBAaTENbHO, U CYNeOHBIM KOHCTHTYIMOHHEIN KOH-
TPOJIb 32 MPUHMMAEMBIMH 3aKOHOIATETEHRIMI aKTaAMM
HE YCTaHABIIUBAJICH.

B 5TuX ycioBMSX caMO TIPaBO BOCIIPUHUMANOCH
MaKCUMaITbHO (hOPMaTbHO — 3aJava CYI0B COCTOsUIa B
TOM, YTOOBI, CYUTASI HOPMATUBHEIE aKTHI TEKCTYATBHBIM
CIIOCOOOM Tepeiauy BOJV 3aKOHOAATENST, OpUEHTUPYSICH
Ha MX MaKCHUMaJIbHO GyKBalbHOE W (hOPMaIM30BaH-
HO€ TOJKOBaHUe, 06eCcneYnTh MPpUMeHEHE 0BIIeTo
TIOJIUTUYECKOTO PelieHUs K KOHKPETHOM CUTYALINH,
KOHKpeTHBIM akTaM'®. TTpo hopMaiv3M COBETCKOTO U

13 Boguszak. Zaklady socialisticke zakonnosti v  CSSR. Praha,
1963. P 144. Lut no: Kithn Z. Worlds apart: western and
Central European judicial culture at the onset of the European
enlargement // The American Journal of Comparative Law. 2004.
Vol. 52. No. 3. P. 540-541.

14 CoBeTcKasi TEOpHUs IPABa OIMMPATACH HA MAEIO O CYINECTBOBAHMM
TOJIBKO MCTOPUYECKUX THIIOB MIPABA PA3IMYHBIX OOLIECTBEHHO-
IKOHOMHUYECKUX (hopMatvii, HO He CYIITHOCTH TpaBa BOObINe —
cMm.: Jlevicr 0.9, CymrHocertb mpaga. ITpo6iaeMel Teopui M GHIT0-
codun npasa. M. : UK]I «3eprano-Ms, 2002. C. 1.

5 Utter Robert F,, Lundsgaard David C. Comparative Aspects of
Judicial Review: Issues facing the New European States, 77 Ju-
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K&K CJIeJICTBUE — MOCTCOBETCKOTO NMpaBa MHOTO TIHILUYT
B COBpeMEHHOM auTeparype o crpaHax LleHTpaisHoOU u
Bocrounoit EBpore's. @opmManmsM GBI HAITpaBiieH Ha
HCKOpeHeHUe KaKoi-mnbo KoHKypeHIMH CoBeTaM co
CTOPOHBI CYIOB. 33/1a49a CYI0B CBOIWIACE K UCTOJIKOBA-
HUIO, Pa3bSICHEHUIO TTOJIOXKEHUI 3aKOHOB, MX KOHKPETH-
34U, CO3MAHUIO HA OCHOBE OOIIINX aOCTPAKTHBIX HOPM
3aKOHOB 00Jiee KOHKPETHRIX MPABOBbLIX MPeNNUcaHuit’,
TIPU 3TOM MIPSIMO YKAa3BIBAJOCh Ha HEAONYCTUMOCTh
CCBHIJIOK Ha TOJIKOBaHUE TIPAaBOBOI HOPMEBI CYZIOM B IIpy-
TOM KOHKpeTHOM jejie'®. CchUIKY JOTYCTUMBT TONBKO
Ha Pe3yNbTaThl 00OOIICHNS CIOXUBILNEHCS MPAKTHKN
BBICITUMH CYIeOHBIMUA MHCTAHLIVSIMM,

N3 dopManbHOTO BOCTIpUSITHUS TIpaBa BBITEKAET
OYEBUIHOE BO3paxxeHUe NMPOTHUB MPELEIeHTHOTO Xa-
pakTepa JI00bIX PEIeHHU CYIOB: MX 0053aTEIBbHOCTD
3a TIpefeaaMy KOHKPETHOro Hena (erga omnes — A7
JMIOOBIX JINIL, a4 HE TOJBKO JIIST CTOPOH CIIOpa) MOJIXHA
TIPSIMO U HEBYCMBICIIEHHO 3aKPEIUISITECS B 3aKOHE,
peTTaMeHTHPYIONIeM AesITETbHOCTE Cyma. B oTcyTcTBUME
HOPMBI 00 00513aTETLHOCTH O0IIIUX BEIBOXOB, CHOPMY-
JIMPOBAHHBIX B CyIeOHOM TIpaKkTHKe, 0053aTeIbHOCTD
PACTIpOCTPAHSAETCS UCKJIIOUUTEbHO Ha HOPMATHBHBIE
TIOAIOKEHMSI, K YUCTY KOTOPBIX B YaCTH HOPMATHBHBIX
THOCAENCTBUIM OIIEHKM KOHCTUTYLIMOHHOCTH KOHKpET-
HOTO aKTa OTHOCSITCST M BBIBOABI KOHKPETHOTO pellre-
HUSI KOHCTUTYUMOHHOTO cyna. O6UIMMI BRIBOIAMH,
CIEeJaHHBIMU B MPEIIIeCTBYIOLINX PEIIEHUSsIX, HA caM
CY[i, HM KTO-JIN0O enie He MOTYT ObITh CBSI3aHbBI. AJTETEpP-
HATUBHBIM 000CHOBAHUEM MOXET OBITh MHTEPIIPETALINSA
OOIIVX KOHCTUTYLIMOHHBIX TIPUHLIMITOB (B YACTHOCTH,
TIPWHLIMTIOB TIPABOBOTO TOCYAapCTBA, PABEHCTBA Mepen
3aKOHOM M CYZIOM) KaK TpeOylonmx nocie10BaTeIbHOM
W HETIPOTUBOPEUMBOM IMPAKTUKH TIPUMEHERMS TIPABOBBIX
HOPM KaK cpejAcTBa obecTieueHUs MIPeACKa3yeMOCTH 1
MpaBOBOH onpeaeneHHocTH. OMHAKO TaKask MHTEPIIpe-
TalMsl NOJKHA OBITH cjiejlaHa B KaKOM-TO TPaBOBOM
aKTe; 3TO MOXeT ObITh aKT KOHCTUTYLIMOHHOTO CyAa
O TOJIKOBAHNH COOTBETCTBYIOIIMX 3aKOHONATEIbHEIX
TionoxeHUH. PaKTHYECKU MOSIBICHNE MO0 3aKOHOIa-
TeJILHOW HOPMBI, JTMOO HHTEPTIPETUPYIOLIETO PEIIECHHUS
KOHCTHUTYIIMOHHOTO CYyIa OJTKHO IIPeANoIarath 00s13aH-
HOCTb CJIEOBATb PAHEE PCIICHHOMY.

B posiu Takux HOpM, KOCBEHHO 000CHOBBIBAIOIIMX
00513aTeBHOCTD IJIS cyna paHee cHOPMYITHpPOBaH-
HBIX UM NPaBOBBIX IMO3UIIMI, MOTYT OBITH TIpaBUJIA
nepecMoTpa MPaBOBbIX Mo3uLiMii, OqHAKO W3 BCeX
ctpaH LenrpampHoit u BoctouHot EBponbl TobKO B
nByx (Uexuu ¥ YkpauHe) 3aKOHBI 0 KOHCTUTYLTMOHHBIX
CyIax IpeayCMaTPUBAIOT CIeTIMATBHYIO MPOLIEAYPY BbI-
HECEHHM pPeIIcHMsI, CBA3aHHOTO C IEPECMOTPOM paHee

dicature 240, 241 (1994).

6 Kithn Z. The Judiciary in Central and Eastern Europe: Mechanical
Jurisprudence in Transformation? Law in Eastern Europe, no. 61.
Leiden: Martinus Nijhoff, 2011 ; Varga C. The Changing Judicial
Patterns in Central Europe // Acta Juridica Hungarica, vol. 55,
no. 2, 2014, p. 87—106.

7 Cwm.: CygeGHasi paKTUKa B COBETCKOM IPaBOBOH cucreMe /
nox pex. C.H. Bparyes. M. : FOpuauieckas muteparypa, 1975.
C. 14—16 m1 np.

& Tam xe. C. 60—61.

chopMyITUPOBAaHHOHN TIPABOBOI MO3WIIMUA, — B 00OMX
cirydyasix BOTIPOC TEPeNlaeTCs U3 MajaT WM CeKLUH Ha
paccMoTpeHMe NOTHOMY COCTaBY cyaa. B 3akoHomarte b~
CTBE APYTUX CTPaH NoA0GHbBIE TIPABHIIa OTCYTCTBYIOT, 1
BOTIPOCEHI 005132 TE/IBHOCTH CEA0BAHUS TPEAIIECTBYIO-
IUEH TTPAKTHUKE OCTAIOTCA UCKITIOUMTENBLHO IIPeIMETOM
TOJKOBAHUSA CYA.

OnpenesieHHBIN BK1an B popMUpOBAHUE IPaBa Nnpu-
3HABAICH 3a CyAeOHOR ITPAKTUKOM M B COBETCKOM TIpaBe,
MPU3HAETCA B CTPAHAX POMAHO-TePMaHCKOM MTPaBOBOM
TPAINIIVHU U CETOAHS. Bo-nepBEIX, CyneOHBIM pellieHN-
SIM OTBOAUTCS HoJiee CKPOMHAsA, YeM B CTpaHax 00Ilero
TIpaBa, POJib TOJKOBAHUS TIPUMEHSIEMbIX UMH HOpMa-
TUBHBIX TTOJOXEeHW. POpMaTBHO CYABI HE CO3HAIOT
HOBBIX HOPM, 2 MHTEPIIPETUPYIOT YXKe CYIIECTBYIONIE.
OnHaxko MHOTAA MPOCTPAHCTBO MHTEPTIPETAIIMMA OKa-
3BIBAETCS JOCTATOYHO IMPOKMM, OCOBEHHO €CJIU peYh
MIET O IPUMEHEHNH 1 COOTBETCTBYIOIIEM TOJIKOBAHUU
TIPaBOBBIX MPUHLMIIOB. «[Ipsuace» 3a MpuMeHgIOIIEe
VCTOJIKOBaHWE TTPABOBBIX HOPM, M3IaHHBIX HOPMOTBOP-
YeCKMMM OpTaHaMHU, CYIbl B peaTbHOCTY TBOPAT MPABo,
BKJIAIBIBAsi B HOPMATHBHBIE TIOJIOKEHMST TAKON CMEIC],
KOTOPBIM CUJIBHO OTIMYAETCS OT M3HAYAIBHO TIpEN-
T10JIaraBLIEroCs 3aKOHOAATEIEM, MHOTIA — 10 TIPSIMO
TIPOTHUBOMOJI0XHOTO.,

OCco6EHHO IITHPOKVM YCMOTPEHEM 001a1al0T KOH-
CTUTYLIMOHHBIE cyabl. Ob61uMe, abCTPaKTHBIE HOPMEI
KOHCTUTYLIMH IPEIOCTABISIIOT INMPOKHE BOZMOXKHOCTH
IJISI UHTEPIPETUPYIONIETO TOJTKOBAHHSA, HACTOJIBKO
IIMPOKUE, YTO (DAKTUIECKU He OTPAHWYMBAIOT KOHCTH-
TYLIMOHHbIE CYIbl B HGOPMUPOBAHUM COIEPKAHUSI KOH-
CTUTYLIMOHHBIX TToNoXeHHW. OIHAKo elle BaXHee TO,
YTO KOHCTUTYLIMOHHBIE CYIBI BEIHOCAT OKOHYATEIBHBIE
pELIEHMs], KOTOPEIE HE ToIiexXaT rnepecMoTpy. ITpuuem
TIEPECMOTP HEBO3MOXEH HE TOJIBKO APYTUMH CyIaMM
(KaK B ciyuyae ¢ APYTUMHU CyIaMy CyneOHOM CCTEMEBI ), HO
M 3aKOHoaaTesleM. Yallie BCero M3MeHeHUe TTOJ0XKEH U
KOHCTUTYIIMH KpaliHe 3aTpyIHEHO, TpeOYeT CobMoaeHIusS
CITOXXHOM IPOTIETYPBI M HE MOXET OCYILIECTBIISITHCS 3aKO0-
HOJATeJIbHBIM OpTaHoM. B mociiemHMe ronsl HaMeTHIACh
TEeHIOEHLIVIA K TOTIOTHUTEIbHOMY OTpaHHueHHIO (MpaBAa,
TI0Ka 3a TipeJesiaMy pernoHa LleHTpanbHoit v BocTouHoit
EBporibr): KOHCTUTYLIMOHHBIE CYIbl CTAJIM MPHCBANBATH
cebe TTOTHOMOUMS IO OLIEHKE KOHCTUTYIMOHHOCTH
TIOTIPABOK K KOHCTUTYLIMSIM, BBIHOCS PELIEHHS O He-
COOTBETCTBUM KOHCTUTYLIMOHHBIX MOIPaBOK OBIIVM
MIPUHIIMIIAM ¥ OCHOBOITOJIATAIOIMM HOPMAaM KOHCTH-
TYLIMOHHOTO TeKCcTa'. B 3THX yCIOBUAX comepXaHue
KOHCTUTYLIMH JEeACTBUTEIbHO CTAHOBUTCS TIPEAMETOM
KOHCTPYUPOBAHUSI CO CTOPOHBLI KOHCTUTYLHHMOHHBIX
CYHOOB. YsICHeHHMe CMBIC/IA JTI000T0 3aKOHOIATEIbHOTO
TIOJIOXEHMST OCYLIECTBIISAETCS Uepe3 M3yUeHHE eTO MHTEP -
TIPETALMH KOHCTUTYUMOHHBIM CYIOM, B PE3YJIETaTe YETO
CaMO COAEPKAHVE KOHCTUTYLIMY CTAHOBUTCS TIPEIMETOM
TIpeleAeHTHOrO HaTIOJHEHHS.

Bo-BTOphIX, B pOMaHO-TEepMAHCKO# ITPaBOBOW
TpaIULIMK HE UMEET 3HAYeHUsI OTIEAbHO B3ATOE Cyne6-
Hoe peiteHue. O0 3ToM Ha NpuMepe NMPaKTUKKY CTpaH

19 Roznai Y. Unconstitutional Constitutional Amendments. Oxford :
University Press, 2017.
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3arnagHo¥ EBpoIbl 11a peyb B YK€ YIIOMSIHYTOM BEILIIE
crathe?®. OCoBEHHOCTH BOCTIPUSITHS TipaBa B pOMaHO-
TepMaHCKOM TPaaWNLIMKM TPeOYIOT OTHEJATH PEIUEHHE,
TIPMHATOE B KOHKPETHOM CAyYae, COAEPXKaHHUE KOTOPOTo
TpeaoTpeAeIsIETCS OCOOCHHOCTSMM KOHKPETHOM CUTY-
alluY, OT IOCIeAOBaTeNbHO (DOPMUPYEMOU TIPAKTHUKY
(jurisprudence constante) v BEIpabOTKY OOIIIETO MTOAXO0AA.
BbipaboTka Takoro rnojxona CTaHOBUTCS PE3YJIBTATOM
MPUHATUS He OJHOr0, a MOCJAeJ0BATEILHON JTUHUNA
pEeILlIEHHU, pe3yabTaToM (POPMHUPOBAHUSI YCTOMUNBON
NMpakTUKX. B 3T0M OTHOILIEHMM B3IJi1 HA BO3MOXHOCTD
y4acTus cyioB B HOpMUPOBAHUM COAEPXKAHUS NpaBa
TIPEATIONATaeT, YTO CYyAbl He WHULIMMPYIOT TIOSABJIEHUE
HOBBIX HOPM, OHAKO OKa3bIBAIOT CYLICCTBEHHOE BJiN-
sTHYe Ha HaroJHEeHNE HOPM MX IOpUINYECKUM COLEP-
KaHUEM.

3HayeHue npeHeaeHTa B CO3IAHUM KOHCTUTYIIHOHHbIX
CY/ZI0B B BOCTIpASITHE KOHCTUTYIIMOHHBIX CYAOB
KaK CyJ10B

«JleMOKpaTHUYeCKMNA TPAaH3UT» OT COBETCKOM CHU-~
CTEMBI K IEMOKPATUYECKUM KOHCTUTYLIASIM 3arai-
HOEBPOTICHCKOro THIIA NMPaKTUYECKH BO BCEX CTpaHAX
HenTtpansHoit U BocTouHoit EBpomsl conpoBoXaaics
CO3MaHVEM KOHCTUTYLIMOHHBIX CYIOB, BCTpaWBaHHeE
KOTOPBIX B CUCTEMY TOCYIapCTBEHHBIX OpTraHOB Tpe6o-
BAJIO PATMKAJILHOTO TepecMOTpa U BOCTIPUSITHS MPaBa
Y POJIM CYOB B (DOPMHPOBAHHUY €T0 COAEPKAHUMI,
KOHCTUTYUMOHHBIEC CYyObl PeANOaraiuch Kak rapaH-
THI PeaIU3aINN TIPUHLIUTIOB HOBBIX IEMOKPATHYECKHUX
KOHCTHUTYILIMI U IPEAOTBPAIIEHMS PEBAHIIIA COBETCKOM
WIEOJIOTHH, XOTS Ha MPAKTHKE 3TH CYbl YACTO He ObIJIN
CBOOOJHEI OT TeX Xe 0COOeHHOCTe BOCIIPUSITHA HpaBa
M CBOEH poJiM B er0 (DOPMUPOBAHNU, KOTOPEIE OTIAYAIHU
TIPaBOBBIE KYJIBTYPHl M TPAAULIMM COOTBETCTBYIOLINX
ctpan??, BocnpusTie mnpelieIeHTHOTO XapakTepa UX
pelileHr OTHOCHTCS K YHCITy BOIPOCOR, HanboJee Ha-
TJISITHO 3TO AEMOHCTPUPYIOLIUX.

IIpeneneHT paccMaTpyBaeTcs B IMyOIMKALMSIX, MO-
CBSILIEHHBIX JEATEIbHOCTH KOHCTUTYLIMOHHBIX CYIOB
(B TOM UMCJie U CYAEeH 3THX CYIOB), HE CTOJBKO C TOUKH
3peHus obecnedeHrs cTabnIbHOCTH, TIOCIELOBATENb-
HOCTH M MpPeAcKa3yeMOCTH (a B KOHEYHOM cueTe —
OTIpeIeIEHHOCTH ) TIPABOBOTO PETYIMPOBAHUS, CKOJTBKO
C TOYKM 3peHWsS (POpMaNbHBIX UHCTUTYHUOHATBHBIX
IIPOTUBOPEYHI, KOTOPBIE OH IMMOPOKIACT,

' Cw. cHOCcKy 1.

2 KoH 3. [OpHU30HTAIBHBIN KOHCTUTYUHOHAIM3M: TPU KOHCTU-
TYLIHOHHEIE cTpaTeruu ctpaH Llentpansroi Esponsi // Cpas-
HHTENbHOE KOHCTUTYIIMOHHOEe obo3peHue. 2006. Ne 2 (55).
C. 37-50.

2 Camypcxwii B. ¥ka3. cou.

2 Lalik T. O sudcovskej tvorbe prava // Justicina Revue. 2014. 66. C. 1,
ss. 1—19 ; Cmorons E.A. Akt Koncrurynuonroro Cyna Pecny-
6nuku benapyce u cyaeOHbI npereaeHT // TeHReHINN pa3Bu-
THs Hayku U o6pazosanus. 2017. Ne 29-1. C. 15-20. B poccuii-
CKOMt TUTEpaType TaKWe NWCKYCCHU OTPAXKEHBT B TYOTHKALMAX:
Burpyk H.B. KoncruryuuonHoe npagocyaue. CynebHoe KOH-
CTHTYLIMOHHOE TIPaBO M Tpouecc @ yyeb. mocodue [ns BY30B.
M. : 3akoH u nipaso, 1998. C. 110 ; Jlyunu B.O. Koncruryims
Poccuiickoii ®enepannn. [lpobaemer peanmzanun. M., 2002.
C. 532—569 ; Apanoscknii K.B., Kusizes C.[1. Yka3. cou. u ap.

B T0 e BpeMsi OTHOILIEHUE K TIPELIEAEHTY HECKOJIBKO
pa3iNyaeTcs o OTHOIICHHMIO K MPEeLeNeHTaM B ITPAKTHKE
OOBIYHBIX CYAOB U B IPAKTHKE KOHCTUTYLIMOHHBIX CYIOB.
Perie Vst KOHCTUTYLIMOHHBIX CYIOB CTABST OCOOHIKOM,
MPOBO3TAlllast UX HOPMaTHUBHYIO TIPUPOAY** U TeM
CaMEIM K30erast IpU3HaHUA WX npeleaeHTaMn. CamMu
KOHCTUTYLMOHHEBIE CYIbI, TAe paboTaroT JIOAN C TeM
€ KPUTHYHBIM OTHOILIEHHUEM K TIpeLeIeHTY, C CaMOTO
Hayajia He ObLUTHM NPUBEPXKEeHILIaM1 UIEH TIpelleIeHTa B
YaCTH COOCTBEHHOM CBA3aHHOCTU CBOMMHU ITPEIIIECTBY-
JOIIUMM PeHIeHUSIMU (JaXe CA0XHBIIMMHCS TTPABOBHI-
MU TTO3ULMSMI, BEIpaGOTaHHBIMH TTOCIeI0BATETbHBIMHU
JIMHWSIMHU CyIe6HOM IPAKTUKH).

Ha dbopMHUpoBaHUY 3TOTO OTHOUIEHWS K CBSI3aH-
HOCTH CBOMMY TPEIIIECTBYIOIIMMH PELIEHUSIMU CKa-
3BIBAETCS M OTCYTCTBHE METONOJIOTMYECKON TpagyLIuK,
KOTOPOE He MO3BOJSIET CYIbsIM 3(h(HEeKTUBHO BEIWICHATD
V3 CBOMX PaHee BRIHECEHHBIX pelIeHUI Te 0b11ne oA~
XOIbI, KOTOPBIE TOJIKHBI TPUMEHSITHCSI K HOBBIM CXO[I-
HBIM ctydasiM. OO 5TOM CBUIETE/IbCTBYET, B YACTHOCTH,
moGabHas TUCKYCCHsl O TIPUPOE, POJY B MPAaBOBOU
CUCTEME H 10 PIINICCKIX CBOVWCTBAaX MPaBOBBIX ITO3WLIV
Koncturynmonsoro Cyma P®, nuk kotopoii B Poccun
mpUiueaca Ha Hauano 2000-x ronqos?. KonueHTpHpyscs
Ha UCTOJKOBaHUU (HOPMATBHOTO MONOXKEHNS 3aKOHA
o Koncruryumonnom Cyne P® 06 ocobom mopsiaxe
TepecMoTpa «ITPABOBBIX MO3ULIMI KOHCTUTYIIMOHHOTO
Cyna», cam Kodcturyumonunsii Cya M TipeICTaBUTEN N
JOPUAMYECKONM HayKM pa3pabaThiBaju KOHUETIIMIO
TIPABOBBIX MTO3MIINI, CTIOPS O TOM, KaK WX BEISBIISITH B
TEKCTAX CYyHeOHBIX aKTOB M KaK MTPHUMEHSITD B CXOHBIX ITO
conepxanwio aenax. [TpaBoBble MO3WLIMY TIpeATaraJoch
KoOuUITHPOBaTh, CHCTEMaTU3NPOBATh, T.€. B KOHEUHOM
cueTe M3JIOXUTh UX B TAKOM BUE, KOTOPHBIM OBUI OB
TIPUBBIYEH IJIs1 FOPUCTOB B paMKaX JaHHOM MPaBoOBOM
Tpagutimy. OMTHAKO BOITPOC 00 06513aTENBHOCTH paHee
c(hopMyITHPOBAHHBIX TIPABOBBIX MO3ULII KOHCTUTYTIN-
oHHoro Cyja Tsl HETO CaMOTO €CJIN U TTOTHMMAICH S, TO
ocTaBaJics Ha mepudepyur BHUMaHMSI.

VrBepxkmasi cBOe MECTO B CyAeOHOM W IPaBOBOM cH-
cTeMe, KOHCTUTYLIMOHHBIM cyZl 0OBIYHO HAacTauBaeT Ha
005134TEIBHOCTH CBOMX PEIeHUI TS TIOOBIX OpTaHOB,
TpaXIaH M OpraHW3aliui, 130eras rnpu 3TOM pUTOPU-
KW, CBA3aHHOM ¢ mpelleneHTHbIM mpasoM. Co3naHue
KOHCTUTYUWOHHBIX CYIOB ¥ HaleJeHUe UX pelleHMI
¢dopManbHOM 00513aTEIbHOCTHIO OOJBIIMHCTBO OPH-
cToB B cTpaHax lleHTpansHoi ¥ BocTouHoit EBporibl He
CUMTAIOT TIPM3HAHYEM NpelleeHTa, cKopee Hao0opoT —
TTOSIBJIEHYE KOHCTUTYLIMOHHOTO CYIa ¢ 0COOEHHOCTHIO
W TIpOIEAYDPHI, ¥ IOPUINYECKUAX CBOWCTB PEIICHUN,
HeoOXoOMMBIX, Kak U nucatl I. Keib3eH, BcaenocTsue
OTCYTCTBHS MpEIleAeHTOB, HE 03HAYal10 MPU3HAHUA
npeueneHTa. Ha KOHCTUTY1IHOHHBII CyI pacpoOCTpaHsi-

#* Bonmaps H.C. HopMaTHBHO-HOKTPUHATBHAS MPUPONA pelic-
Huit KorcturynronHoro Cyaa P® xak UCTOYHWKOB Ipasa //
JKypnan poccmiickoro npaga. 2007. Ne 4. C. 75-85.
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eTcd obuiee MpeICTaBJIeHUE O BTOPUYHOCTH CyIeOHOTO
pEIIEHYS Y MPABOBLIX NOCJIEACTBAN TAKMX PELLICHUH —
nx 0053aTeIBHOCTh M caMa I0pUanyecKas cvia Ipu-
3HAETCS MTPOUCTEKAIONIEH M3 TOTO HOPMAaTUBHOTO aKTa,
KOTOpBIN OHM IpUMeHsIoT, — u3 Konctutynun?’. 3a
HUMH NPU3HAIOTCA CBOWCTBa PEUIEHMST He KaK UCTOY-
HHKa HOBOM HOPMBI, a2 KaK BTOPUIHOTO TIPaBOTIPHIME-
HUTEJILHOTO aKTa.

TMpaxktuka crpaH LenTpaibHodl v BoctouHoit EB-
POITHI, TIO KpakHeN Mepe, K HacTOSIIEMY BpeMEHH! B
CHJTY CBO€1 KOHCEPBATUBHOCTH U BAUSIHUST COBETCKOTO
TIPOIIIJIOTO B peATHU3ALINM WICH CO3NAHWSI CIIEeINATBHOTO
KOHCTUTYLIMIOHHOTO CYAa YBHIE/IA B CO3IaHIH KOHCTUTY-
LIMOHHBIX CYIOB MOIMBITKY TTPOHUKHOBEHMS NPESIeHT-
HOTO IIPaBa M 0Ka3ajia MAKCUMaJIbHOE COTTPOTUBJICHUE,
CTapasich IPUIATE MIee KOHCTUTYIIMOHHOTO MPABOCYIUST
MAaXCUMAaTbHO «HOPMATUBHOE», 2 HE «IIPElleACHTHOE»
TIPOUTEHIE.

IIpoAMKTOBAaH W 3TOT MOAXOH IOPUINYECKUMH
MIpeapaccyIKaMm VIV UMeeT XapakTep TIPWHLIMITATE-
HOU TIO3UIINH, CBSI3aH OH C OTHOIIEHMEM K CyIeOHBIM
pelleHUsIM B TIPaBOBBIX cricTeMax cTpaH LleHTpanbHOH
n BocTouHoit EBpOMBI MJIN OTCYTCTBHEM IPUBBIYKA
U OTCYTCTBUEM MeTofonoruu? Pag uccnemomarteneit
n3 HenTpanshuoit 1 BocTouHoti EBpoTibI YTBEPKIAOT,
YTO OTHOIEHHWEC K TIPCUHEACHTAM B LICJIOM NMOMEHAITOCH,
OHH IPU3HAHB!I B TIPABOBEIX CHCTeMax?®, a 3HAUMT, MX
OTPHUILIAHUE HE HOCHUT NPUHLMIHATBHOTO XapaKTepa, a
CKOpee CBSI3aHO C OTCYTCTBHEM TPAIULIU METOAOIOTHI
CJIEOBAHUS WIM TIepecMoTpa TpeleIeHTa UMEHHO B
KOHCTUTYILITUOHHBIX CYIaX.

IIpakTHKa KOHCTHTYLMOHHBIX CYJI0B CTPAH
IlenTpanbHoii m BocTousoii Esponsi

HemocpeACTBEHHBIN aHANIU3 MPAKTUKU KOHCTH-
TYUMOHHBIX cynoB cTpaH LleHTpansHoit n BocTourHoi
EBpornbi ¥ M3ydeHNe OLIEHOK 3TOW NMPAaKTUKW B Hay4-
HOM JIUTepaType MOKA3BIBAIOT, YTO B TOCTHEAHUE TOIBI
B 3TUX cydax 0003HAUMIIACH OTYETIMBAS TEHASHIIMS K
[IPU3HAHUIO 06sI3aTEJIbHOCTH CJIEA0BATh CIOXMBIIEH-
Cs1 MIPEAIIECTBYIOUIEN MTPAKTHKE. DTO KOHCTATUPYIOT
MHOTHE aBTOpHL. Hanmpumep, «aHanm3 AesiTeJIbHOCTH
KoncturyuponHoro Cyna YKpauHBI MTOKA3bIBAET, YTO
TEHJICHLIWS CBA3aHHOCTH COOCTBEHHOW TIPaKTUKOM CyHa
BCe OOJIBIIE YCHIMBAETCSI» (B TOM UMCITE M B CBSI3U C Pa3-
BUTHEM 3TOM MPaKTUKK)?.

Kak yreepxmaer Knenex Kion*, cerogas cioxHo
HalTy penienne yeuickoro KoncrurynuonHoro Cyna,
B KOTOPOM He OBUIO OBl CCBLTOK Ha MPEIIIeCTBYIONIYIO
NpakTHKy. Jlaxe ecnv BO3HUKAET HOBbIK BOMPOC, KO-
TOpPBINA paHee CyIOM HE PAaCCMAaTPMBAJICS, CUUTAETCS

7 Mapuenko A.A. TlpeneneHTHHMU xapakTep pimeHb Koncrm-
TyuinuTioro cyay Yxpairm // Mutha Cripasa Ne 1(91)’ 2014, 1a-
cruHa 2, xaura 1. C. 28—33.

#  Kiithn Z. The Constitutional Court of the Czech Republic / by eds.
Andras Jakab, Arthur Dyevre and Giulio Itzcovich Comparative
Constitutional Reasoning. Cambridge Univ. Press, 2017.

% CaByuH M., Mapuyk P. JunamiyHe TarymadeHnts KoHcTuryuil
Ta KOHCTWTYIIIMHA IOpHCIWKIIA B Ykpaini // BubGopu Ta
nmeMokparis. 2009, No 4 (22). C. 22.

30 Kuhn Z. Op. cit. P. 220.

HEe0OXOOUMBIM «IETUTUMHPOBATE» pellleHHe LIUTATAMHU
M3 NMpeAUIeCTBYIONIEH NPAKTUKH, HE3ABUCHMO OT TOTO,
HACKOJIBKO KOHKPETHBIN BOTIPOC MOXET 0Ka3aThCs Ja-
JIEKMM OT TOTO0, YTO PACCMATPpUBAIOCH paHbIle. [JJaxe B
CBOEM CaMOM TICPBOM pelIeHHUM, BEIHECEHHOM B YCIIO-
BUSIX OTCYTCTBHA KAKOU-TMO0 COOCTBEHHOM TIPaKTUKH,
Cya IOCYMTASI HEOOXOAMMBIM COCJIATBCS Ha pellleHHe
cyaa ®PT.

Yemickmit Korctutyumonusiit Cyad, 10 yTBepxie-
Huto XK. KioHa, «TeXHUYeCKH» CBS3aH CBOMMM TIpe-
JBITYITAMU PeIieHUSIMU, BLIHECEHHBIMM T10 CYHIIECTBY
COOTBETCTBYIOLIIWX [eJI, He3aBUCHMO OT TOTO, MIET U
peydb 0 eTUHUYHOM pEIleHUH WK O IMOC/IeIOBATETbHOM
«IMHUUW» PEIIEHUH (YTO MPOUCXOOUT JANEeKO He BO BCeX
ctpaHax LenTpansHoit 1 BoctouHoit EBpomel), U oT
TOTO, BBIHECEHO OBLII0 pellieHK e MOTHBIM COCTABOM CyAa
WJIY TOJIBKO OTHOM M3 ero Ianat. Ratio paHee MpUHSTEIX
pELIEHUN MOXKeET OBITh MPEOIOJEHO, TOIBKO €CJIV Tiie~
HYM Cyla MepecMaTpUBaeT IpeLeIeHT OONBLUIMHCTBOM
B 9 ronocos u3 15. TTomo6Hoe ciydanock ¢ 1993 o
2013 r. 26 pas, yTo, Mo MHeHUI0 KIOHa, cOBCEM
HEMHOTO, TIOCKOJIBKY CYA MPENTNIOYNTAET TIPY HEOOXOIM -
MOCTY BEIHECEHUST HOBOTO PellieHUS Yallle 00HAPYXUTh
PACXOXIEHHs C paHee BBICKa3aHHOM To3HIINe, a He
MEHSITb €€.

Cxoxas cuTyanvist, Mo MHEHWIO aHATUTUKOB, CJIO-
xwiachk B BeHrpuu. O6buHO BeHrepckuii KoHcTuTym-
oHHBIM Cyn yIIOMHMHAET MpelieJeHThl MO0 B KauecTBe
€IVHWYHEBIX pelleHul, 1100, YTO BRIIIAIUT Oolice
CWJIBHO C PUTOPUYECKON TOUKM 3pEeHWsI, CChIIaeTCd Ha
«TIOCTOSIHHYHO W 10CIeN0BaTe/IbHYIO TIPAKTUKY», [IPU-
BOISI B CKOOKax JUIMHHBIA CIMCOK eI, AaXe eClId B
KOHKPETHOM PELIEHUH CYII BCEro JIMHIb KOHCTATHPOBAT
HaJINUME TIOCTOSTHHON M TTOCJIEA0BATETLHON MTPAKTUKH
10 KOHKPETHOMY NPaBOBOMY BOITPOCY!.

B xauecTtBe 060CHOBaHMS 00SI3aTEILHOCTU CJIE-
JOBaThb BBHIPA0OTAHHBIM PaHee TIPABOBLIM TTO3HMIIHSIM
KOHCTUTYLUMOHHbIE CYAbl YKAa3bIBAIOT HA TO, YTO OHWU
CUMTAIOT Cce0sI CBSI3aHHBIMH MPABOBEIM TPeOOBAHMEM
(ampecoBaHHBIM, KaK YIIOMHHAJIOCh BEIIIE', BOOOIIE
BCEM CYIEeOHBIM MU MHBIM TIPABOTTPUMEHHTEIBHBIM
OopraHam) cleqoBaTh MO3UITUSIM U3 CBOEH MPAKTUKH,
BBITEKAIOIIUM M3 TapaHTHpoBaHHOTO KoHcTHTyLIMEH
TIpaBa Ha PaBHYIO 3aUTY™ Wiu GoJiee OOLIMX TPaBOBLIX
TIPUHLIMTIOB CIIPaBeJTMBOCTH, IIPaBOBOM ONpe e IEHHO-
¢TI, yBaXXeHUsT 3aKOHHBIX OKMIAHUI, COCTABISIIOLINX
TIPUHILIVT IPABOBOTO IOCYIapCTBa.

3L Jacab A., Trohlich J. The Constitutional Court of Hungary.
Cambridge Univ, Press, 2017. P. 411.
32 CM. CHOCKY 5.
¥ Pewenusa No. Up-121/96 ot 23.03.2000, No. Up-337/00 ot
26.02.2002, No. Up-207/00 or 24.02.2002 u No. Up-337/00
or 26.02.2002 — cm.: Gali¢ A. The human rights dimension
of the argument of precedent in the case law of the Slovenian
Constitutional Court // 1 Slovenian L. Rev. 5 (2005), 41—54.
Hanpnmep, pewienna Konctutyumonsnoro Cyna Chosaxkuu [V.
US 49/06, TTT. US 300/06, TTT. US 192/06 (TOCTYTHb Ha obyLH-
ansHOM caitte cyma. URL: https://www.ustavnysud.sk/terminy-
verejnych-pojednavani). O npakruke Koncturynmonnoro Cyaa
Vkpavnsi cM.: Casuur M., Mapuyk P. [lunamiune T.IyMadeHHS
KoHcTHTy1ii Ta KOHCTUTYHIMHA IOPUCTMKILS B YkpaiHi // BuGo-
pu Ta neMokparis. 2009. No 4 (22). C. 24.
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OyeBUIHO MAPTHHAIBHBIMA M He HaXOASUIMMK
HUKAKOW TMOIEPXKH CTAHOBSITCS BO3PAXEeHHUsT TPOTHUB
CCBUIOK Ha TTpe e CTRYIONIYIO MPAKTUKY cyaa, 000CHO-
BBIBA€MBIC TeM, UTO TeM CaMBIM OKa3bIBAETCS TaBICHHIE
Ha CyJI, OTPaHHYMBAIOIIIEE €70 HE3ABUCHMOCTR™,

B 10 ke BpeMst 60JIbIIMHCTBO KOHCTUTYIIMOHHBIX CY-
noB LientpansHoit 1 BocTouHo# EBpornEl, B oTIMYME OT
KoncrutyunonHoro Cyaa Yexwu, He rOTOBbI [TPU3HATD
ceOsI CBSA3aHHBIMM OTIe/JILHEIMY paHee BBIHECCHHBIMU
peLICHUSIMA B COOTBETCTBUY C IIPWHIIUIIOM stare decisis,
paccMaTpuBas Iig cebsa B KayecTBe 00s13aTCJIBHOI
UCKIIOUNTETBHO COXUBINYIOCS MOCIEL0BATENBHYIO
TIPAKTHKY (jurisprudence constante). B kadecTBe Takoi
TTPaKTAKY PACCMATPUBAETCS TIOCIICIOBATEIbHAS JINHUS
pelIeHM — HEeOMHOKpaTHO ChOopMyTMpOBaHHAS U
MOITBEPXICHHAS MpaBoBasi mosuums. K npumepy, Kon-
crrynroHHEH Cyn CIoBeHMM COCTalics Ha TO, UTO ABA
ITOCJIEOBATEIbHO BBIHECEHHBIX OAMHAKOBBIX PEILIEHNS
elile He (POPMUPYIOT COKUBIUYIOCS CYIeOHYIO IIpaKTH-
Ky*®. Takast MoO3MUMs COMNIACYeTCsT C OBUINM TIOMXO/10M,
XapakTepHBIM JIJIs1 CTPaH C POMaHO-TepMaHCKOMH MpaBo-
BOW CUCTEMOM, YTO TAKKE TMOAPOOHO aHATU3UPOBAIOCH
B IIPEOBIOYILEN cTaThe?,

BMecTte ¢ TeM HY:XKHO OTMETWTD, UTO, HECMOTPS Ha
3HAUYMTEILHOE CXOACTBO B OOIIIVMX TIOAXOOAX, TIPU3HAHKE
CBA3AHHOCTY CYIOB CBOEHW MpeAllieCTBYIONIEH Mpak-
THKOH B pa3HOi cTeneHW obecriedeHo HeoOXOAUMOW
TpeleAeHTHOM MeTonolorueil. HanmpuMep, cioBaiikue
ABTOPEI KOHCTAaTUPYIOT, uTo KoHcTutyumonnsiii Cyn
Crnosakny 3a nocneanue 20 et cBoeil paboThI He pa3-
paboTall TOKTPUHY MPeEeMCTBEHHOCTH CBOETO COOCTBEH-
HOTO TIpelieAeHTHOTO TIpaBa, Oyab TO €70 N3MEHEHMS
WJIH YCIOBHSI, TIPY KOTOPBIX BO3MOXEH OTXOA OT paHee
CHeNaHHBIX BhIBoZOB®. Hannmune Takoi MeTOd0I0THH
BaXXHO, ITIOCKOJIbKY IO3BOJISIET YCTAHOBUTD KPUTEPUH, B
KaKMX cJTydasi paHee BEIHEeCEHHbIE pelieHNsT (hOpMUPYIOT
OOIITYIO ITPABOBYIO ITO3ULIHIO, KAaK MMEHHO OHa BLISBIIS-
€TCH M B KaKWX Jejlax ee CJieIyeT CUMTaTh 00A3aTeIbHOM
K IIPUMEHEHUIO.

Haubomnee sscHo chopMyIHMpOBaHHYIO METOXOJO-
'O TAKOTO POIA YOANOCh OOHAPYKUTH B IMPaKTUKE
KonctutynumonHoro Cyna Yexuy. DTOT cyI B OTHOM M3
noctanoBneHuit 2003 1. chopMysIpoBan cireaylories®.
Koncturyumonnbiii Cyj1 Kak KOHCTUTYLIMOHHbIN Opran
TIYOJTMIHOM BJIACTH He NOJIKEH IeMCTBOBATH MPOU3-
BOJIBHO, 2 TIOTOMY OH IOJIKeH CUUTATh CE0ST CBA3aHHBIM
CBOHMMM TIPEIIIECTBYIOUIMMHU PELICHUSIMM, OTCTYIas
OT HHMX TOJIBKO TIPU OTIpeeIeHHBIX 0OCTOSTEIbCTBAX.

» Emmert F Independence of Judges — A Concept Often
Misunderstood in Central and Eastern Europe // European
Journal of Law Reform, Vol. 3, Issue 4 (2001), pp. 405—410.

% Novak M. Ensuring Uniform Case Law in Slovenia: Jurisprudence
Constante, Stare Decisis, and a Third Approach // Studia Iuridica
Lublinensia, vol. XXVII, 1, 2018. P. 131—142.

¥ CM. cHocky 11.

# TL'alik T. Precedens a Ustavny sid Slovenskej republiky // Vybrane
aspekty sudneho precedensu v podmienkach Slovenskej republiky,
Bratislava: Univerzita Komenského, Pravnicka fakulta, 2013,
s. 36—65.

*  Pewrenue PL. US 11/02 ot 11 monst 2003 r. (nocTynHo Ha odu-
umagpHOM cadte cyma. URL: https://www.usoud.cz/en/deci-
sions/20030611-pl-us-1102-judgessalaries/).

Koncturyumonnsiit Cyn 06513aH yBakaTh NIPHHIIWTIHI
KOHCTUTYLIMOHHOTO FOCYZEAapCTBa, B KOTOPOM RAPOM3-
BOJIBHOE ITOBEJCHYE OPTAHOB MyOIMYHOM BJIaCTU CTPOTO
3amnpeleHo. DTOT IMOIX0I MOXKHO PACCMATPUBATEL TAKXKE
KaK CYIIECTBEHHYIO UaCTh JEMOKPATUIECKOTO rocyaap-
CTBa, B KOTOPOM JeHCTBYET MIPHUHIIVTE TOCTIOACTBA ITPaBa.
Onupasich Ha 9TU NPUHLUIEL, Yemickuii KoHetn-
TyunoHHbIH Cyll Onpesesn yeJaoBUsi OTCTYIIEHUS OT
cBoei npakTuku. [1epBbIM 0OCTOSTENBCTBOM, TIPU KO-
TopoM CyI MOXET OTOMTH OT COOCTBEHHOH MPaKTHKH,
BBICTYIIaeT M3MEHEeHHNE COLMAIBHAIX M 3KOHOMUUECKUX
OTHONIECHUI B CTpaHe, U3MEHEHNE MX CTPYKTYPHI JIN00
M3MEHEHUE KYJIbTYPHBIX KOHUEMNIIMN B OOIIECTBE.
HpyrviM 0CHOBaHMEM MOXET OBITh TaAKOE U3MEHEHNE B
TIP2BOBOM PETYJIMPOBAaHUM, KOTAa HOPMATUBHEIE aKTHI,
W3IaHHbIEC B PA3BUTHE KOHCTUTYLIMOHHBIX HOJOXEHNH,
ITyTEM TOJIKOBAHWS KOPPEKTUPYIOT COAEPKAHVE MPITH-
MMOB ¥ HopM KOHCTUTYLINY, He BBIXOAS 32 TIpeIesbl
TTPYHIINIIOB TeMOKPATUYECKOTO TOCYyaapCTBA U TOCTION -
cTBa npapa. M3meHeHue mpakTMKn KOHCTUTYIIMOHHOTO
Cyma MoXeT OBITh TO3BOJIEHO TaKXe¢ M3MEHEHHEM
TeX TIPABOBBIX HOPM, KOTOphle GOPMUPYIOT IS Cyda
MTPABOBEIE YCIIOBUSI €T0 OeSATENbHOCTH (binding frame of
reference) — Te, KOTOphle codepxkarca B KoHcTutymum
Yexuu, npy YCIOBUY, YTO TAKME UBMEHEHUST HE BXOISAT
B KOHMIUKT ¢ OrPAaHUYEHUSIMH, YCTAHOBJIEHHBIMA B
caMoit KoHCTUTYLIMH, 2 UYMEHHO — HE OTMEHSIOT CyIile-
CTBEHHBIX 3JIEMEHTOB KOHCTUTYLIMOHHOM KOHUETILVA
MIeMOKPATUIECKOr0 rOCYIapcTBa U FOCTTOCTBA NTPaBa.

3akmoueHne

Taknm 00pa3oM, B MPaKTHKe KOHCTUTYHHMOHHEIX
cynoB ctpaH LleHTpansHoit n Bocroutort EBporisl HaMme-
TIWIACh OTYETINBAS TEHAEHIIUS K IPU3HAHUIO 00sI3aHHO-
CTU Cylla CIIEA0BATh paHee chopMUPOBAHHON cyneOHOM
npakTHKe. KOHCTUTYLIMOHHEIE CYABl YCMAaTPUBAIOT B
9TOM pealr3alluio MPUHLIMNA NPABOBOY ONpeaeIeH-
HOCTH, CIIPaBeUTMBOCTH M PABEHCTBA Iiepe] 3aKOHOM.
OaHako [aieko He Bce KOHCTUTYIIMOHHBIE CYIBI OT-
YETJIMBO CHOPMYIHIPOBAITU 3TO B CBOEH NPAKTHKE, 2 IS
MHOTHX CYIOB OYeBHIHBIM 3aTPYITHEHMEM CTAHOBUTCS
OTCYTCTBIE METOTOJOTYH BBISIBJIEHHS C(POPMHUPOBAHHBIX
[IPABOBLIX MO3ULIMI U YCTOBUM, TPM KOTOPBIX BO3MOXKHO
OTCTYTIJIEHUE OT HUX,
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